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Court of Appeals of the District of Columbia. 


No. 3786. 

Donner Steel Co.. Inc., Appellant, 

vs. 

Interstate Commerce Commission. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65834. 

Donner Steel Co., Inc., Petitioner. 

against 

The Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss; 

Be it remembered, that in the Supreme Court of the District of Co 
lumbia, at the City of Washington, in said District, at the times here 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 . Filed July 5, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65834. 

Donner Steel Co., Inc., Petitioner, 

against 

The Interstate Commerce Commission, Respondent. 
Petition for Mandamus or Certiorari. 

To the Supreme Court of the District of Columbia: 

1. The petitioner, Donner Steel Co., Inc., respectfully shows that 
petitioner is advised that this Court has original jurisdiction in Man- 

1—3786a 




2 CONNER STEEL CO., INC'., VS. INTERSTATE COM. COM. 

damus and Certiorari for and in rej ect to the matters in this petition 

hereinafter set forth, to wit: , . .. , , , „ 

II. Petitioner, Donncr Steel Co., Inc., is a corporation dul> oi- 

ganized and existing under and by virtue ot the laws ol the 
2 State of New York, having its executive offices located in the 
Citv of Buffalo in said State. During all times hereinafter 
mentioned, petitioner owned and was engaged in operating two plants 
for the manufacture of steel and merchant pig iron, the larger one 
situate within said City of Buffalo, and the other plant situate a few 
miles north thereof, near the City of North lonawanda. New A oik. 

Ill That the respondent, The Interstate Commerce Commission, 
is a bodv organized under and by virtue of an Act entitled An Act 
to Regulate Commerce," approved /ebruao- 4, 188, (.4 Stat. U, 


Ol Obeli. -Li., OOtJ , x 1 K~M.CH. - , » - . , n 

ministrative, quasi-judicial tribunal which by said Act has heretofore 
been invested with certain powers, duties and authority in respect to 
awards of damages to complainants for a violation by earners of pro¬ 
visions of said Acts as provided in Sections Id and 10 of said Act oi 

February 4, 1887, as amended. . . 

That among other duties imposed upon the respondent herein as 
provided in Section 12 of said Act is that “The Commission is hereby 
authorized and required to enforce provisions of this Act. 

That Section 3 thereof declares in part as follows: 

3 “That it shall be unlawful for any common carrier subject 

to the provisions of this Act to make or give any undue oi un¬ 
reasonable preference or advantage to any particular person, com¬ 
pany. firm, corporation, or locality, or any particular description ol 
traffic in any respect whatsoever, or to subject any particular person, 
company, firm, corporation, or locality, or any particular descnption 
of traffic, to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever.*’ 

Said Commission is also vested by said Act with power and au¬ 
thority upon complaint made by certain designated classes of parties 
to determine whether any act or practice of a common carrier is un- 
iust, unreasonable or unjustly discriminatory, unduly preferential or 
prejudicial and in a proper case to make an order directing common 
carriers to cease and desist from such act or practice, and is further 
vested with the power to ascertain the amount of damage, it any, re¬ 
sulting to complainant from said discriminatory practice and to 
make an adequate award to complainant ot damage to be paid it by 

said common earner or common carriers. 

IV On January 17, 1919, petitioner filed a complaint with said 
Commission against the Director General of Railroads and the fol¬ 
lowing common carriers, viz: 

4 Delaware, Lackawanna & Western Railroad Company, 

Erie Railroad Company, 

South Buffalo Railway Company, 

New York Central Railroad Company, 

Lehigh Valley Railroad Company, 
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Buffalo, Rochester & Pittsburgh Railroad Company, 

The New York, Chicago & St. Louis Railroad Company, 

Grand Trunk Railway Company of Canada, 

The Michigan Central Railroad Company, 

Pennsylvania Railroad Company, 

Pere Marquette Railroad Company, 

Wabash Railroad Company, 

West Shore Railroad Company, and 

Walker D. Hines, as Director-General of Railroads. 

This complaint as subsequently amended March 3, 1919 alleged 
that the above-named carriers either performed the sendee of spot¬ 
ting cars within the plants of petitioner's competitors, or in lieu 
thereof made an allowance to said competitors for the cost to them of 
performing such a service for themselves, but that the said common 
carriers refused either to perform the same service of spotting cars 
within petitioner’s said plants or in the alternative to pay petitioner 
for the cost to it of performing such service with its own 
5 facilities. This complaint demanded from the Commission 
an order directing the said common carriers to cease this dis¬ 
crimination against the petitioner. The complaint alleged that the 
said practices of said common carriers constituted violations of Sec¬ 
tions Nos. 1, 2 and 3 of the Act to Regulate Commerce because of the 
alleged undue discrimination caused petitioner by the aforesaid prac¬ 
tices of said common carriers. The complaint further alleged that 
petitioner had sustained an actual monetary damage by reason of the 
aforesaid practices because the cost to petitioner of performing the 
services denied it bv said common carriers had amounted to $2.20 or 
more per car during the period therein specified and that the damage 
so suffered by petitioner amounted to upwards of Four Hundred and 
Ninety-eight Thousand Dollars ( $198,000). 

V, That upon the hearing given by the Commission upon said 
complaint, petitioner established by proof the following facts among 
others: 

(1) That said common carriers either performed spotting services 
without extra charge for petitioner’s competitors, among others The 
Buffalo Union Furnace Company, The Lackawanna Steel Company, 
and the Wickwire Steel Company, or else made an allowance to each 
of said competitors for spotting service respectively performed by 
them. 

0 (2) That throughout the period specified by the com¬ 

plaint, the petitioner was engaged in manufacturing the same 
identical products as said competitors; that it obtained its raw ma¬ 
terials from the same sources, operated its plants under conditions of 
labor and production similar to those of its said competitors, and 
sold its commodities in the same competitive markets with said com¬ 
petitors ; and that during a considerable portion of the time specified 
by the complaint petitioner and its said competitors sold their prod¬ 
ucts at the same price, being the price fixed by the United States Gov¬ 
ernment. 
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(;>) That in order to perform this spotting oar service for itseli, 
petitioner was compelled to own and operate locomotives, employ 
train crews, and in general provide the necessary equipment. That 
according to its own records the cost to petitioner of performing the 
spotting car service for itself amounted to $2.20 per car. 

(4) That a committee representing the said common carriers and 
the petitioner known as the Donncr Steel Terminal Allowance Com¬ 
mittee, examined into the facts relating to the cost of the spotting car 
service to the petitioner and reported to the said common carriers that 


such cost was $1.75 per car. 

(5) That petitioner never was able to pass on to its customers this 
item of cost of spotting car service. That this item increased 
7 the cost of manufacture to petitioner, and that in general its 
manufacturing costs were increased over those of its said com¬ 
petitors in the amount of said expenses to petitioner of performing 
for itself the said spotting car service. 

(0) That all of the capital stock of the South Buffalo Railway 
Company was owned by petitioner's competitor, The Lackawanna 
Steel Company. That said South Buffalo Railway Company partici¬ 
pated in the through rate on all traffic handled by it to and from peti¬ 
tioner's Buffalo plant to the extent of ten cents (l(ty) per ton, and in 
addition performed without charge all of the spotting car sendee 
within the plant of the said Steel Company, with the result that said 
competitor, The Lackawanna Steel Company, received from said 
common carriers the benefit of a double discrimination as against 


petitioner. 

VI. That upon said hearing, petitioner after establishing the 
aforesaid facts offered to prove in detail the total expense to it of said 
spotting car sendee during the period mentioned but by a ruling of 
the Examiner of the Commission such proof was ordered reserved 
until such time, if any, as the Commission should decide that peti¬ 
tioner was entitled to reparation. 

VII. That thereafter and on the 7th day of June, 1920, the 
8 said Commission made its report and decision, a copy of which 
is hereto annexed marked “Schedule A’ and entered thereon 
an order, copy of which is hereto annexed marked “Schedule B.” 
That as appears more fully from the text of said report, the Com¬ 
mission dulv found that the practices complained of constituted a 
violation of Section 3 of the Act to Regulate Commerce, and that the 
proof established that said practices constituted an unlawful and un¬ 
due discrimination against the petitioner throughout the period 
covered by said complaint: said report reading in part as follows: 

“We are of opnion and find that the practice of the defendants to 
spot cars or to make an allowance for spotting cars for or at the plants 
of the Lackawanna Steel Company, the Buffalo Union Furnace Com¬ 
pany, and the Wickwire Steel Company, complainant’s competitors 
in the Buffalo Rate District while refusing to spot cars or to make an 
allowance therefor at the plants of complainant in said district, has 
been, is, and for the future will be, unduly prejudicial to complainant 
in violation of Section 3 of the Act. * * * 

“By appropriate order the defendant carriers will be required to re- 
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move the undue prejudice here found to exist, (57 I. C. C., 751-2. )” 

An order entered upon said report provided in part as follows: 

It is ordered, That the above-named defendant carriers, 
b according as they participate in the traffic here involved, be! 

and they are hereby, notified and required to cease and desist! 
on or before October 9, 1920, from such undue prejudice. 

“It is further ordered, That said defendant carriers, according as 
they participate in the traffic here involved be, and they are hereby, 
notified and required to establish on or before October 9, 1920, upon 
notice to the Interstate Commerce Commission and to the general 
public by not less than 30 days’ filing and posting in the manner pre¬ 
scribed in Section 6 of the Interstate Commerce Act and to maintain 
thereafter regulations and practices which will prevent and avoid the 
aforesaid undue prejudice. 

“And it is further ordered, That this ordered shall continue in 
force until further order of the Commission.” 

VIII. Notwithstanding the above-noted provisions of the report 
and order, the Commission further found as follows with respect to 
the claim of petitioner for damages: 

“The only damage alleged by complainant is loss of profits. The 
record shows that during the early part of 1917 the prices of all com¬ 
modities sold bv complainant and its competitors were abnormally 
high; that the government fixed maximum prices for pig iron 

10 and most articles of steel on business booked after September 
24, 1917, which, however, did not eliminate all competition; 

and that there was a large demand for all pig iron, the principal com¬ 
modity sold, that could be produced. The evidence shows that com¬ 
plainant’s competitors in the Buffalo district were not able to and did 
not control the buying or selling markets. On the contrary, com¬ 
plainant s witnesses testified that in fixing selling prices complainant 
considered all overhead expenses, including the interchange service 
at its plant; that it sometimes made the market and probably under¬ 
sold its competitors; and that one of its competitors at times had to 
scale its prices in order to meet those of complainant, 

“We are of the opinon and find that the complanant has not shown 
that its profits would have been greater had the existing discrimina¬ 
tion and prejudice been removed, or that it has suffered any damage 
of which such discrimination and prejudice are the proximate cause 
(57 I. C. C. 751-2.)” 

IX. That subsequent to the filing of said decision and entry of said 
order, petitioner seasonably and with the consent of the Commission 
duly filed with the Commission a petition asking for a re-hearing for 
the purpose of allowing proof of the damages sustained by it byrea¬ 
son of the unlawful discrimination found by the Commission. 

11 That said Commission thereafter, without opinion, entered an 
order denying said petition for re-hearing. 

X. Thai the decision of the Commission denying to petitioner the 
opportunity to prove its monetary damages, was based upon an er¬ 
roneous conception of law, and so far as this particular claim of the 
petitioner was concerned, the action of said Commission in making 
said decision in this particular was arroneous, contrary to the fact, 
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arbitrary, and constitntod an abuse of tbo discretion vested in said 

«/ * 

Commission by law. 

XT. That the decision of the Commission denying to petitioner 
the opportunity to prove its monetary damages and refusing to 
award reparation to petitioner is also contrary to well-settled rules 
of law as embodied in previous decisions of the Commission made 
in similar cases. 

At page 270 of the report in Buffalo Union Furnace Co. vs. L. S. 
and M. S. Ry., 44 I. C. C. 2G7, the Commission said: 

“The furnace company was in competition with the Lackawanna 
Steel Company, the Cleveland Furnace Company and many other 
iron manufacturers located in western Pennsylvania and eastern 
Ohio. There was competition between these manufacturers in the 
purchase of coal coke, limestone, iron, ore and various other 
materials. Other furnaces in the Buffalo-Black Rock switch- 

12 ing district received their raw materials at the same line-haul 
rate, and the cars consigned to certain of these furnaces were 

spotted by the trunk lines or allowances for spotting were made to 
the industrial roads. The transportation charges paid by the fur¬ 
nace company were higher than those paid by its competitors for a 
service substantially similar in all respects. Complainant furnace 
company and these competing furnaces were engaged in manu¬ 
facturing the same kind- of iron, which were sold in the same com¬ 
petitive markets. 21 I. C. C. 625. It was forced to meet and did 
meet the prices at which its competitors sold. Under such circum¬ 
stances it was impossible to add the cost of performing the terminal 
switching to the selling price of such products. In consequence 
complainant was compelled to absorb that cost out of its profits. 
It inevitably follows that the complainant furnace company suf¬ 
fered a loss in profits measured by the cost of that interchange 
switching service, and we find that it was damages to the extent of 
such cost.” 

That is precisely the petitioner’s case. Your petitioner buys the 
same raw materials as the Buffalo Union Furnace from the same 
markets. In selling it is in direct competition with the Buffalo 
Union Furnace and with the other companies mentioned in the case 
cited. The discrimination and damage your petitioner suf- 

13 fered and the relief it demands are the same as those of the 
Buffalo Union Furnace. 

And said decision is also in conflict with the rulings made by the 
Commission in the following cases among others, namely: 

Stewart Iron Co. vs. Pennsylvania Co., 47 1. C. C. 512, 516, 
517. 

National Malleable Castings Co. vs. P. & L. E. R. R. Co., 51 
I. C. C. 537, 538-9, 543. 

Sharon Steel Hoop Company vs. Pennsylvania Co., 51 I. C. 
C. 545. 

XII. Petitioner is advised that the said respondent lias exclusive 
jurisdiction in respect to numerous provisions of the said Act to 
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Regulate Commerce and particularly with respect to the award of 
damages for a violation of said act; and that when specifically 
charged with such duty said respondent can exercise no discretion in 
respect thereto. 

XIII. That petitioner has no appeal or review by way of appeal 
or otherwise from the decision of the respondent in said case; that 
said Act to Regulate Commerce provides no remedy by which an 
order refusing to award damages by 11 1 e Commission can be re¬ 
viewed or reconsidered otherwise than by a re-hearing. And 
M petitioner having applied for a re-hearing and said re-hear¬ 
ing having been denied, the petitioner is without remedy to 
proceed in respect to the matters and things alleged in said original 
petition save only and excepting by application to this Honorable 
Court for a i’it of Mandamus to compel said Interstate Commerce 
Commission to comply with the duties and obligations imposed upon 
it by the said Act to Regulate Commerce, or bv similar application 
for a Writ of Certiorari to permit this court to review the record and 
decision in this case and grant appropriate relief thereon. 

therefore, the premises considered, your petitioner prays: 

1. That this court grant a rule directed to the respondent to show 
cause by a time limited in said rule why the said respondent should 
not take jurisdiction of the matters and things alleged in the com¬ 
plaint of the petitioner, being #10,420 on the docket of said re¬ 
spondent, and why it should not take jurisdiction of the claim of 
petitioner for an award of damages in the premises; 

2 . That this court direct the respondent to certify to it the records 
and proceedings in said case that this court may hear and determine 
whether or not said respondent has jurisdiction of the matters and 
things set forth in said petition; 

o. That this court issue to respondent the peremptory Writ 
15 of Mandamus requiring and commanding the respondent to 
take jurisdiction of the matters and things set forth in said 
petition; 

1. That this court issue the peremptory Writ of Mandamus di¬ 
rected to the respondent commanding and directing it to enforce the 
said act, in particular directing respondent to ascertain, fix and 
determine the reasonable cost to complainant of performing its 
necessary car spotting service with its own facilities during the period 
complained of. and to make an award of damages to petitioner, tak¬ 
ing into account the said reasonable cost of such service incurred and 
paid by petitioner and not incurred or paid by its aforesaid com¬ 
petitors by reason of the existence of the discriminatory practices 
complained of as aforesaid; 

5. And that this court issue the Writ of Certiorari directed to the 
respondent directing it to certify to this court the record and proceed¬ 
ings in this case and that this court thereupon review the same and 
take such further action and make such decision in and disposition 
of this case as to it may seem just and proper. 
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6 . And for such other and further relief as the nature of this ease 
may require and this Honorable Court may deem to be appropriate 
and just. 

And your petitioner will ever pray, etc. 

DONNER STEEL CO., INC., 
By WILLIAM H. DONNER, 

President. 


16 State of New York, 

County of Erie, ss: 

William II. Donner, being duly sworn, deposes and says: 

That he is President of Donner Steel Co., Inc., petitioner herein, 
and as such signed the loregoing petition; that the matters and 

thimrs therein stated, he verilv believes to be true. 

WILLIAM II. DONNER. 


Subscribed and sworn 
[seal of notary.] 


to before me this 22nd day of June, 1921. 
LELAND G. DAVIS, 

Notary Public, Erie County. 


SLEE, O’BRIAN & HEELINGS, 

Attorneys for Petitioner. 

Office and Post Office Address, 

50o Iroquois Building, 

Buffalo, New York 

17 Schedule A. 

Interstate Commerce Commission. 

No. 10420. 

Donner Steel Company, Incorporated, 

v. 

Delaware, Lackawanna & Western Railroad Company, 
Director General, as Agent, et al. 

Submitted October 17, 1919; Decided June 7, 1920. 

Practice of Defendants to Spot Cars or Make an Allowance foi Spot¬ 
ting Cars at the Plants of Complainant s Competitors in the Buffalo 
Rate District, While Refusing to Spot Cars or Make an Allowance 
Therefor at Complainant’s Plants in that District Found to be Un¬ 
duly Prejudicial. Complainant Not Shown to Have Been Dam¬ 
aged. 

Frederick C. Sice and Ralph Ulsli lor complainant. 

R. W. Barrett for Lehigh Valley Railroad Company and Director 

General of Railroads. 
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T. II. Burgess for Erie Railroad Company; J. M. Sternliagen for 
New York Central Railroad Company ; W. F. Strang for Buffalo, 
Rochester & Pittsburgh Railway Company; Louis L. Babcock 
18 for South Buffalo Railway Company; and Douglas Swift for 
Delaware, Ixickawanna &. M estcrn Railroad Company. 


Rvporf of th* ( <nn in t^ion. 

Division 1. 

Commissioners Meyer, Daniels, and Woolley. 


By Division 1: 

Complainant, hereinafter called the Donner company, is a corpora¬ 
tion engaged in the manufacture ot pig iron, finished and unfinished 
steel products, and ferromanganese. It has two plants, one at Buf¬ 
falo, N. Y., and the other a few miles east thereof at North Tona- 
wanda, N. Y., in the Buffalo rate district. By complaint, filed Janu¬ 
ary 17, 1919, as amended March 3, 1919, it alleges that the defend¬ 
ants refuse to spot cars within complainant's plants or to pay com¬ 
plainant for the cost of performing such services although they do 
spot cal's within the plants of complainant s competitors or in lieu 
thereof allow to said competitors the cost of such spotting. Me are 
asked to enter an order requiring the defendants to spot cars tor com¬ 
plainant by placing within its plants all inbound loaded cars at 
points of unloading and all empty cars for outbound shipments at 
loading platforms; or, to pay to complainant the reasonable cost ot 
doing this work. V iolations of sections 1, 2, and 3 of the act 
19 are alleged and reparation is asked for the period of two years 
prior to the filing of the complaint. 

Complainant s plant at Buffalo is on the Buflalo River. It em¬ 
braces blast furnaces, pig-casting machines, gas producers, open- 
hearth furnaces, steel mills, storage houses, and other necessary stiuc- 
tures; it has a dock for unloading ore and limestone from lake vessels 
and a system of tracks of standard and narrow gauge, standard-gauge 
tracks extending to all loading and unloading points within the 
property. Ore and limestone, brought m by water, aie unloaded tit 
the dock; coal, coke, and scrap iron are brought in by rail. Most of 
the products of the mill move out by rail. 1 hese are pig bon, un¬ 
finished steel, such as ingots, billets, blooms, and slabs, and finished 
steel, in the form of plates, bars, angles, shapes, and the like, 1 his 
Buffalo plant ships over all trunk lines serving Buffalo, and has 
direct connection with the rails ot the Delaware, Lackawanna 
Western, of the Buffalo, Rochester & Pittsburgh, and of the South 
Buffalo roads. The main line of the Delaware, Lackawanna & VN est- 
ern passes over the plant at an elevation ot about 25 feet. Ihcie is no 
physical connection with this elevated track, but near one end of the 
plant there is an incline connecting with interchange tracks adjoin¬ 
ing the property. Interchange with the Buffalo, Rochester & Pitts- 
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burgh and South Buffalo linos is effected outside the plant in- 

20 closure and with the Delaware, Lackawanna & Western at the 
gate of the plant. Beyond these interchange tracks all move¬ 
ments of cars to and within the plant are made by the Donner com¬ 
pany with its own power. The average haul on inbound commodi¬ 
ties interchanged with the Buffalo, Rochester ifc Pittsburgh is about 
5,300 feet; with the South Buffalo, about 2,700 feet; and with the 
Delaware, Lackawanna & Western, about 2,500 feet. On outbound 
commodities the average haul is 7,500 feet to the Buffalo, Rochester 
& Pittsburgh; 3,900 feet to the South Buffalo; and 2,200 feet to the 
Delaware, Lackawanna & Western. The average haul on all com¬ 
modities to and from all connections is about 4,000 feet. All in¬ 
bound traffic, with the exception of coal and coke, and all empty cars 
for loading and outbound loaded cars are weighed by the Donner 
company on its own track scales. Coal and coke are weighed periodic¬ 
als. No allowance is received from the trunk lines for the inter- 

«/ 

change switching. 

The plant at North Tonawanda is located on the Niagara River 
and consists of two blast furnaces with the accompanying cast house, 
boiler house, engine house, and other necessary buildings. At this 
plant ore, coke, coal, and limestone move inbound by rail; and pig 
iron and ferromanganese move outbound. There is a system of 
plant tracks extending to all buildings and loading or unload- 

21 ing points within the plant property, and these tracks connect 
with the rails of the New York Central, of the Lehigh Valley, 

operating over the New York Central under trackage rights, and of 
the Erie Railroad. The main line of the New York Central extends 
along the eastern boundary of the North Tonawanda plant, and the 
main line of the Erie Railroad passes between separate parts of the 
plant property on its own right of way. The point of interchange 
with the New York Central, and, therefore, with the Lehigh Valley, 
is outside the plant property on the north. The interchange with 
the Erie is made at or near the plant gate. All movements of cars 
between these interchange points and points of placement within the 
plant are made by the Donner Company with its own power. The 
average haul on inbound commodities interchanged with the New 
York Central and Lehigh Valley is 2,950 feet, and with the Erie 
2,550 feet. On outbound commodities the average haul is 2,400 feet 
to the New York Central and Lehigh Valley, and 1,650 feet to the 
Erie. The average haul on all commodities to and from all con¬ 
nections is 2,387 feet. All cars, loaded and empty, are weighed by 
the Donner company on its own scales. No allowance is received 
from the trunk lines for interchange switching. 

It is contended by complainant that there is nothing in the phys¬ 
ical layout of the plants or plant tracks, either at Buffalo or at North 
Tonawanda to prevent the trunk lines from doing the spot- 

22 ting work. On the other hand, the defendant trunk lines 
aver that while it would be practical to operate a small 

switch engine over most of the tracks in the plants of the Donner 
company, some of them are in poor condition, the curves not prop¬ 
erly aligned, and that frequent derailments would be the result of 
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an attempt to operate over them with standard engines. The record, 
as a whole, does not support the position taken by defendants! 
Switch engines such as are in ordinary use by the carriers can nego¬ 
tiate all necessary tracks and curves in the Donner plants. 

Prior to May 11, 1917, the points of interchange at the Buffalo 
plant of the Donner company were inside the plant inclosure; on and 
after that date interchanges were made outside the plant inclosure, 
trunk line crews refusing to perform service within the plant. This 
refusal was alleged to be based upon the unsafe condition of the Don¬ 
ner tracks and the nonunion character of Donner transportation. 
This refusal was alleged to be based upon the unsafe condition of the 
refusal. The change was made under a compromise and was lim¬ 
ited to 60 days; it has been continued, however, by agreement of all 
interested parties. 


The record shows that at many furnaces and steel mills with which 
the Donner company is in competition, the defendant trunk lines 
perform spotting service, or pay the industry for doing it. 
23 These competing plants are located in the Pittsburgh, 
Shenango, and Mahoning Valley districts in Pensylvania; at 
Youngstown and Cleveland, Ohio; at other points in Ohio and Penn¬ 
sylvania; and at Buffalo. The natural markets for the Buffalo and 


North Tonawanda plants are in Pennsylvania, New York, New Jer¬ 
sey, nd New England, to which the rates from Buffalo are lower than 
from most of these competitive plants; and the most direct competi¬ 
tion met by the Donner company is with the blast furnaces and steel 
mills in the Buffalo district. All iron and steel plants in the Buffalo 
rate district are on an exact parity with respect to freight rates, in¬ 
bound as well as outbound. Competitors of complain-t in the Buffalo 
rate district are the Buffalo Union Furnace Company, Wickwire 
Steel Company, Lackawanna Steel Company, and the Rogers-Brown 
Company. 

The Buffalo Union Furnace Company operates a blast furnace at 
Buffalo for the manufacture of pig iron. It was formerly served by 
its incorporated line, the Buffalo Union Terminal Railroad, to which 
it leased its plant, tracks, and equipment. In 1917 the incorporated 
line ceased operations and the furnace company took over the opera¬ 
tion of all tracks and equipment and has since performed inter¬ 
change switching sendee as well as intermill work. The trunk line 
connections of the Buffalo Union Furnace Company are the 
24 Erie and the New York Central railroads. Traffic is also 
interchanged with the Delaware, Lackawanna & Western and 
the Lehigh Valley roads through intermediate switching. The in¬ 
terchange tracks are located on the plant property and, from these, 
cars are switched by industry power to and from points of placement 
within the plant. The distances covered by these movements range 
from 1,000 feet to 3,000 feet. The principal inbound commodities 
by rail consist of coke and coal. Ore and limestone are brought in 
by vessel and unloaded on a dock owned by the industry. Out¬ 
bound pig iron is sold principally in eastern Pennsylvania. New 
York, New Jersey, and New England. For the last three years the 
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trunk lines lmvc paid the furnace company an allowance of 00 cents 

a car for spotting service done by it. . 

The Wickwire Steel Company's plant is located at Lonawanua, 
N. Y.. and makes pig iron and steel products. Inbound com¬ 
modities are iron ore, limestone, coal, coke, and some minoi aiticlcs, 
of these practically all the ore and limestone come bv water. Out¬ 
bound shipments are of pig iron, ingot steel, billets, wire, wire rods, 
wire nails, barbed wire, and staples. The New > ork Central, Le¬ 
high Valley, and Delaware, Lackawanna tfc Western have a joint 
spur, known as the Womalancet branch, which extends from Black 
Lock to Tonawanda; and through this branch the Wickwire 
25 company has direct connection with these three roads. 1 rat- 
tic is also interchanged with the Erie through intermediate 
switching. The point of interchange is known as the Harriet yard, 
about 200 feet beyond the property line of the plant, and the \\ onia- 
lancct branch has rails connecting this yard with the rails ol the 
industry inside the property line. Between the Harriet \aid and 
points of placement within the plant, cars are switched by industry 
power. For interchange switching performed by it, the Wickwire 
company receives an allowance of 71 cents per loaded car and 35..> 
cents for certain care containing part lots. These allowances were 
first received May 15, 1910, and are paid only on ears for which the 
trunk lines have a road haul. As in the case of the Buffalo I nion 
Furnace Company, the Wickwire Steel Company was formerly 
served bv an incorporated line owned by it. the North Buffalo Rail¬ 
road, to Which it leased its plant tracks. The latter has now ceased 
operations and its tracks and equipment have been taken over by the 

Wickwire company. . 

The Lackawanna Steel Company owns the South Buffalo, winch 
serves it and the Rogers-Brown Company. Both of these industries 
are located at Buffalo, both manufacture pig iron and steel products, 
and both bring their ore in by water. Coal, coke, and limestone 
come in by rail. The trunk line connections of the South Buffalo 
are the Pennsvlvania, the Delaware, Lackawanna <fc Western, the 
New York Central, the Lehigh Valley, the Buffalo, Rochester 
20 & Pittsburgh, and the Erie railroads. Through intermedi¬ 

ate switching the South Buffalo interchanges traffic with 
other trunk lines having terminals at Buffalo. The average haul 
of the South Buffalo between trunk lines and points of placement 
at these industries is from 3.5 to 4 miles and on all commodities to 
and from these industries the South Buffalo receives from the trunk 
lines 10 cents per ton, net or gross as rated. It appears that the 
service for which this payment is made includes the spotting of cais 
within the plant of the Lackawanna Steel Company. In practice, 
however, coal, coke, and limestone for the ILackawanna Steel ( om- 
pany are delivered bv the South Buffalo on storage tiacks within the 
plant from which they are moved to points of unloading by the 
Steel Company at its own expense and at the regular intervals re¬ 
quired for its own convenience. Inbound materials other than ore, 
coke, coal, and limestone, and all outbound materials are spotted at 
points of loading or unloading within the plant by the South Buffalo. 
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At the plant of the Rogers-Brown Company all inbound and out¬ 
bound ears are delivered by the South Buffalo or bv the Pennsyl¬ 
vania on interchange tracks at or near the plant gate." To and from 
that point the cars are switched by the power of the industry with¬ 
out compensation. 

It does not appear that trunk lines serving blast furnaces 
27 have ever made it their practice to spot ore, coke, or lime¬ 
stone at the times and in the proportions necessary to meet 
the requirements of furnace operations. Delivery of these com¬ 
modities on storage tracks, or at other convenient points within or 
adjacent to the plant is apparently satisfactory to the industries. 
Switching cars from such points of delivery to the furnace is a 
service which the industries generally prefer to perform with then- 
own power and at their own eonvenience. In our report in the 
Industrial Railways Case, 29 I. C. C., 212, we said at p. 224: 


The successful operation of a blast furnace requires a continuous 
movement of ore, coke and limestone, to be ready at the precise time 
and in the proper proportion to meet the requirements of the fur¬ 
naces. The absolute necessity of this regularity of service at the 
furnace is repeatedly referred to on the record. * * * In many 

cases the tracks on which these deliveries of eoke, ore and limestone 
into the furnace bins are made are elevated on trestles adjoining the 
furnaces. 


In this proceeding the principal witness for complainant testified 
that it is necessary at all times to keep the blast furnaces fully sup 
plied with ore, coke, and limestone; that car movements must be 
regular and made to meet the requirements of the furnaces rather 
than those of transportation; and that, owing to the limited capacity 
of the trestle tracks at the furnace bins, three or four spottings a day 


are necessarv. 

«/ 

28 In the case of the Lackawanna Steel Company the absorp¬ 

tions paid by defendant carriers to the South Buffalo cover 
the spotting of all cars except coal, eoke, and limestone. As said 
above, ears of coal, coke and limestone are placed on storage tracks 
designated by the steel company and from there are moved by or at 
the expense of the steel company at its own convenience. 

This record makes plain that the delivery of materials at its blast 
furnaces by the trunk lines is not in fact desired by complainant; 
that all that here may reasonably be required of the trunk lines is 
the placement ol cars on storage tracks, or at other convenient points 
within or adjacent to the plant; and that movement from such point 
of placement to the furnaces or other points of consumption is a plant 
service which, in the absence of discrimination, the trunk lines are 
under no obligation to perform. 

Counsel for defendants dwell upon the limitations of the obliga¬ 
tions of carriers in the delivery and receipt of freight to and from 
industries. They urge that defendants have performed their full 
duty to complainant at both of its plants during the entire period 
covered by the complaint, in that they delivered and received cars 
at the interchange points selected by complainant itself. We must 
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determine whether defendants have subjected complainant to undue 
prejudice and disadvantage by making allowances foi spot- 
»)<) l iiijj, service performed bv or for certain of complainant s 
competitors ;»t Buffalo and refusing to make an allowance to 
complainant for performing the same service under substantially 
similar circumstances and conditions. In the Westport Stone Com¬ 
pany and Big Four Stone Company Case, 38 did, we said. 

As a general proposition, it may he said that a common-raiiiei 
railroad is under no obligation to haul ears at its own cost beyond 
its own rails. This statement, however, is subject to qualification. 
When a carrier adds to the line-haul rate a charge for the.movement 
of cars incident to the receipt and delivery of carload freight at one 
industry, while treating a like service at other similarly circum¬ 
stanced industries as covered by the line-haul rate, it creates an 
unjust discrimination. 

It is reasonably clear that the circumstances and conditions sur¬ 
rounding the receipt and delivery of freight at the various iron and 
steel mills in the Buffalo rate district are not sufficiently different to 
justify or explain the different practices of the carriers. The dis¬ 
criminatory treatment to which complainant lias been subjected is 
plainly condemned by the act. 

Upon the record before us we find no violation ot Section 1 of 
the act, but we are of opinion and find that the practice of the de¬ 
fendants to spot cars or to make an allowance for spotting 
30 cars for or at the plants of the Lackawanna Steel Company, 
the Buffalo Union Furnace Company, and the Wickwire 
Steel Company, complainant’s competitors in the Buffalo rate dis¬ 
trict, while refusing to spot ears or to make an allowance therefor 
at the plants of complainant in said district, has been, is, and for 
the future will be, unduly prejudicial to complainant in violation of 
Section 3 of the act. 

The burden of proof to establish the fact and amount of damage 
due to unjust discrimination or undue prejudice as the proximate 
cause is upon* the complainant. Penna. R. R. Co. v. International 
Coal Co., 230 U. S., 184. The only damage alleged by complainant 
is loss of profits. The record shows that during the early part of 
1917 the prices of all commodities sold by complainant and its com¬ 
petitors were abnormally high; that the government fixed maximum 
prices for pig iron and most articles of steel on business booked after 
September 24, 1917, which, however, did not eliminate all com¬ 
petition ; and that there was a large demand for all pig iron, the 
principal commodity sold, that could be produced. The evidence 
shows that complainant’s competitors in the Buffalo district were 
not able to and did not control the buying or selling markets. On 
the contrary, complainant’s witnesses testified that in fixing selling 
prices complainant considered all overhead expenses, including the 
interchange service at its plant; that it sometimes made the 
31 market and probably undersold its competitors; and that one 
of its competitors at times had to scale its prices in order to 
meet those of complainant. 
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We are of opinion and find that the complainant has not shown 
that its profits would have been any greater had the existing dis¬ 
crimination and prejudice been removed, or that it has suffered any 
damage of which such discrimination and prejudice are the proxi¬ 
mate cause. 

By appropriate order the defendant carriers will be required to 
remove the undue prejudice here found to exist. 

32 Schedule B. 

Order . 

At a Session of the Interstate Commerce Commission, Division 1, 
held at its office in Washington, D C., on the 7th day of June! 
A. D 1920 

Donner Steel Company, Incorporated, 

v. 

The Delaware, Lackawanna & Western Railroad Company; 
Erie Railroad Company; South Buffalo Railway Company; The 
New York Central Railroad Company; Lehigh Valley Railroad 
Company; Buffalo, Rochester A Pittsburgh Railway Company; 
The New York, Chicago & St. Louis Railroad Company; Grand 
Trunk Railway Company of Canada; The Michigan Central Rail¬ 
road Company; The Pennsylvania Railroad Company; Pere Mar¬ 
quette Railway Company; Wabash Railroad Company; West 
Shore Railroad Company (The New York Central Railroad Com- 
pany, lessee), and John Barton Payne, Director General of Rail¬ 
roads, as Agent. 

This case being at issue upon complaint, amended complaint, 
and answers on file, and having been duly heard and sub- 

33 mitted by the parties, and full investigation of the matters 
and things involved having been had, and said Division 

having, on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof, and said Division having found 
in said report that it is and for the future will be unduh 7 prejudicial 
for the above-named defendants to spot cars or to make an allowance 
for spotting cars for or at the plants of the Lackawanna Steel Com¬ 
pany, the Buffalo Union Furnace Company, and the Wickwire Steel 
Company, in the Buffalo, N. Y. rate district, while refusing to spot 
cars or to make an allowance for spotting cars for or at the plants 
of the complainant in said district: 

It is ordered, That the above-named defendant carriers, according 
as they participate in the traffic here involved, be, and they are 
hereby, notified and required to cease and desist on or before October 
9, 1920, from such undue prejudice. 

It- is further ordered, That said defendant carriers, according as 
they participate in the traffic here involved be, and they are hereby 
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notified and required to establish, < n or before October 0, 1920, upon 
notice to the Interstate Commerce Commission and to the general 
public bv not less than 30 days’ filing and posting in the manner 
prescribed in Section 6 of the interstate commerce act and 
24 to maintain thereafter regulations and practices which will 
prevent and avoid the aforesaid undue prejudice. 

And it is further ordered, That this order shall continue in force 
until further order of the Commission. 


Bv the Commission, Division 1 


[seal.] 


GEORGE B. McGINTY, 

Secretary. 


Rule to Show Cause. 
Filed Julv 5, 1921. 


Upon consideration of the petition of the Donner Steel Company, 
Inc., filed in this cause, it is this 5th day of July, A. D. 1921, 
Ordered, that the respondent, the Interstate Commerce Commis¬ 
sion show cause in this court on the loth day of July, A. D. 1921, at 
10 o’clock A. M., or as soon thereafter as counsel may be heard, why 
the pravers of the petition should not be granted", pro\ided that a 
copy of said Petition and of this Order be served upon the respondent 
on or before the 13th day of July. A. D. 1921. 

A. A. HOEHLING, 

Justice. 


General Demurrer to Petition. 
Filed July 14, 1921. 


The respondent, interstate Commerce Commission, says that the 
petition is bad in substance. 

INTERSTATE COMMERCE COMMIS¬ 
SION 

By JAMES QUARLES, 

Its Attorney. 

The matters of law intended to be argued on the above demurrer 

ill‘0 # 

1 . That the Court is without jurisdiction to review the 
26 action of the respondent touching the matters and things al¬ 
leged in the petition. 

2. That, in so far as the writ of mandamus is sought, the petition 
shows that the respondent did not refuse to exercise the jurisdiction 
vested in it by law as regards the matters and things complained of 
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by the petitioner against the common carriers named in the petition, 
but, on the contrary, that respondent did exercise fully its jurisdic¬ 
tion in the premises, and that in the exercise of said jurisdction, and 
for the reasons stated in its report, decided the petitoner’s claim of 
damages adversely to the petitioner. 

3. That, in so far as the writ of certiorari is sought, the petition 
shows that the respondent, in the matters therein complained of, did 
not assume to act without jurisdiction, nor did it exceed the jurisdic¬ 
tion conferred upon it by law, hut. on the contrary, that it acted 
strictly within its said jurisdiction. 

JAMES QUARLES, 

Attorney for Interstate Commerce 

Commission, Respondent. 


Supreme Court of the District of Columbia. 

Tuesday, July *26, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

jfc * * * * * * 

This cause came on to he heard upon the petition, rule, and de¬ 
murrer to petition, and was argued and submitted. Upon 
37 consideration thereof, it is ordered that said demurrer to peti¬ 
tion be, and it is hereby sustained, and that said rule be, and 
it is hereby discharged. 


Thursday, January 19th, 19*22. 

7 7 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

♦ * * * * * * 

Before Judge Hoehling. 

Comes now the petitioner by its attorney of record Mr. Todd, and 
advises the court that it elects to stand upon its petition tiled herein, 
to which a demurrer was sustained on the 26th day of July, 1921, 
and thereupon judgment is ordered. 

Wherefore, it is considered and ordered that the Ride to Show 
Cause issued be discharged, that the petition be and hereby is dis¬ 
missed, that respondent go hence without day, be for nothing held 
and recover of petitioner its costs of defense to be taxed by the clerk 
and have execution thereof. 


) 



IS 
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()rJcr for Appeal ami t'ltation. 

Filed January 27, 1922. 

******* 

The Clerk of said Court will enter an appeal to the Court of Ap¬ 
peals and issue citation to the appellee. 

GREGORY & TODD, 

Attorney- for Donner Steel Co., Inc., Appellant. 

38 In the Supreme Court of the District ot Columbia. 

At Law. 

No. 65834. 

Donner Steel Co., Inc., 
vs. 

The Interstate Commerce Commission. 

The President of the United States to The Interstate Commerce Com¬ 
mission, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant to 
an Appeal entered in the Supreme Court of the District of Columbia, 
on the 27" day of January, 1922, wherein Donner Steel Co., Inc., is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 

in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 27 day of January 
in the year of our Lord one thousand nine hundred and twenty-two. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

ALF. G. BUHRMAN, 

Assf. Clerk. 

Service of the above citation accepted this 27th day ot Jany., 1922. 

P. J. FARRELL, 
Attorney for Appellee. 
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[Endorsed:] No. 65834. Law. Equity. Donner Steel Co. vs. 
Interstate Commerce. Citation. Issued Jany. 27, 1922. Served 

cop- of the within citation on-,-.-, Marshal. 

Gregory & Todd, Attorney- for Appellant. 

39 Memoranda. 

January 27, 1922.—Undertaking for costs on appeal fixed at 
$100, or, in lieu thereof, a cash deposit of $50. 

$50 deposited in lieu of undertaking on appeal. 


Assignment of Errors. 

Filed Februarv 16, 1922. 

******* 

Now comes the petitioner, Donner Steel Co., Inc., and, having 
appealed to the Court of Appeals, makes and files this its assignment 
of errors to be urged by it in the Court of Appeals. 

(1) The Court erred in entering the judgment. 

(2) The Court erred in sustaining the demurrer to the petition. 

(3) The Court erred in discharging the Rule to Show Cause. 

(4) The Court erred in dismissing the petition. 

GREGORY & TODD, 
Attorneys for Petitioner-Appellant. 

Service accepted. 

P. J. FARRELL. 

Attorney for Respondent-Appellee. 

Designation of Record. 

Filed Februarv 16, 1922. 

«• 1 

******* 

The Clerk of the Court will please prepare and certify the record 
in the above entitled cause on appeal to the Court of Appeals 
40 of the District of Columbia, and include therein the follow¬ 
ing: 

(1) Petition and Schedules A and B. 

(2) Rule to Show Cause. 

(3) Demurrer. 

(4) Judgment. 

(5) Order for Appeal and Citation. 

(6) Memorandum fixing Bond on Appeal. 

(7) Deposit of $50 in lieu of Bond. 

(8) Assignment of Errors. 

(9) This Designation. 

GREGORY & TODD, 
Attorneys for Petitioner-Appellant. 
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Receipt of copy of this designation acknowledged this 16th day 
of Febv.. 1922. 

P. J. FARRELL, 

Attorney for Respondent-Appellee. 

41 Supreme Court of the District of Columbia. 

I Mted States of America, 

District of Columbia , ss: 

I, Morgan 11. Reach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
40, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part, of this transcript, in cause No. 65834 at Law, wherein Donner 
Steel Co. Inc., is Petitioner and The Interstate Commerce Commis¬ 
sion is Respondent, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of Februarv, 1922. 

| Seal Supreme Court of* the District of Columbia.J 

MORGAN H. BEACH, 

Clerk. 

L M G./E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3786. Donner Steel Co., Inc., Appellant, vs. Interstate Commerce 
Commission. Court of Appeals, District of Columbia. Filed Feb. 
28, 1922. Henry W. Hodges, clerk. 


(5885) 
















? 


'PM au so w. 


v O»i?rr o' 


*A< IT 




FT J ^ ry 

illC 30 1322 


3« tlj? (Emtrt nf 

OF THE DISTRICT OF COLUMBIA. 

# 

In the September Term, 1922. 


t No. 3786. 

No. 15, Special Calendar. 


UNITED STATES OF AMERICA EX REL. DON- 
NER STEEL COMPANY, INC., APPELLANT, 

vs, 

INTERSTATE COMMERCE COMMISSION. 


BRIEF ON BEHALF OF APPELLANT. 


SLEE, O’BRIAN & HELLINGS; 

Attorneys for Appellant , 

505 Iroquois Building, 
Buffalo, New York. 


BATAVIA TIMES, LAW PRINTERS, 

BATAVIA, N. Y. 

I 
















SUBJECT INDEX. 

Page 


Statement of Case. 1 

Nature of Appeal. 1 

History. 2 

%! 

Hearing and Decision.:.. 3 

Petition for Mandamus or Certiorari. 7 

Error Assigned. 8 

Statement of the Statute and its application to the 

case . 9 

Misapplication of the rule of damage by the Com¬ 
mission . 10 

Conclusions of law by the Commission erroneous.. 17 

Court’s power to correct. 21 

Mandamus and Certiorari available. 24 


INDEX TO CASES CITED. 

Page 


A. T. & S. F. R. Co. v. Spiller, 246 Fed., 1. 15 

Buffalo U. F. Co. v. L. S. & M. S. Ry., 44 I. C. C., 267 21 

Ex rel. Humboldt S. Co., 224 U. S., 474. 25 

I. C. C. v. Ill. Cent. R. Co., 215 U. S., 470. 23 

I. C. C. v. L. & N. R. R. Co., 227 U. S., 88. 23 

I. C. C. v. Union Pac. R. Co., 222 IT. S., 541. 23 

Ex rel. Louisville C. Co., 256 U. S., 638. 25 


Manufacturers R R. Co. v. U. S., 246 IT. S., 457. ... 23 
Meeker v. Lehigh Valley R. R. Co., 236 U. S., 412. . 14 
National M. C. Co. v. P. & L. E. R. Co., 51 I. C. C., 

537 .... 19 
























TI. 


Page 

Pennsylvania R. R. Co. v. International Coal Co., 

230 U. S., 184... 13 

Proctor & G. Co. v. U. S, 225 U. S., 282. 22 

Sharon S. II. Co. v. Pa. Co., 51 I. C. C., 545. 20 

Southern Pac. Co. v. Darnell Etc. Co., 245 U. S., 531 15 

Stewart I. Co. v. P. Co., 47 I. C. C., 512. 19 

U. S. v. Congeer, 36 A. D. C., 560. 25 

U. S. v. Custis, 35 A. D. C., 247. 25 

IT. S. ex rel . Waste Merchants etc. v. I. C. C, 277 
Fed., 538 ... 25 











3n tlj? Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

In the September Term, 1922. 

No. 3786. 

No. 15, Special Calendar. 

UNITED STATES OF AMERICA EX REL. DON- 
NER STEEL COMPANY, INC., 

vs. 

INTERSTATE COMMERCE COMMISSION. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

Nature of Appeal. 

This is an appeal from an order of the Supreme 
Court of the District of Columbia dismissing appel¬ 
lant’s petition for a Writ of Mandamus or Certiorari 
to review a decision of the Interstate Commerce Com¬ 
mission. This decision in effect held that appellant 
had been unduly discriminated against by certain car¬ 
riers for several years, but was not entitled to repara¬ 
tion in the way of damages. 



History. 


The appellant, Donner Steel Co., operates two steel 
plants, the larger one within the City of Buffalo, and 
a smaller one in a nearby suburb, and both of them 
situate within the Buffalo Bate District. This case 
arose from the refusal of certain common carriers 
either to spot cars at appellant’s plant or to pay an 
allowance to appellant for reasonable cost to it in spot¬ 
ting its own cars, while at the same time paying an 
allowance of this kind to appellant’s competitors. The 
facts as to appellant’s competitors were thus sum¬ 
marized in the decision of the respondent Commission: 

4 ‘The record shows that at many furnaces and 
steel mills with which the Donner Company is 
in competition, the defendant trunk lines per¬ 
form spotting service, or pay the industry for 
doing it. These competing plants are located in 
the Pittsburgh, Chenango and Mahoning Valley 
districts in Pennsylvania; at Youngstown and 
Cleveland, Ohio; at other points in Ohio and 
Pennsylvania; and at Buffalo. The natural 
markets for the Buffalo and North Tonawanda 
plants are in Pennsylvania, New York, New 
Jersey, and New England, to which the rates 
from Buffalo are lower than from most of these 
competitive plants; and the most direct compe¬ 
tition met by the Donner Company is with the 
blast furnaces and steel mills in the Buffalo dis¬ 
trict. All iron and steel plants in the Buffalo 
rate district are on an exact parity with respect 
to freight rates, inbound as well as outbound. 
Competitors of complainant in the Buffalo rate 
district are the Buffalo Union Furnace Com¬ 
pany, Wiekwire Steel Company, Lackawanna 
Steel Company, and the Rogers-Brown Com¬ 
pany.” (Bee. fol. 23, p. 11). 



3 


Three of its four competitors in the Buffalo Rate Dis¬ 
trict received an allowance for this service. 

Appellant filed complaint with the respondent Com¬ 
mission in January, 1919, amended March 3, 1919, al¬ 
leging in part the foregoing facts; further alleging 
that it had made demand upon the defendant carriers 
that they perform this service for it or pay the reason¬ 
able cost thereof, (Rec. fol. 5, p. 3) and demanding an 
order directing the common carriers complained of to 
cease the discrimination against it and also demanding 
reparation for the damage suffered by it during the 
preceding two year period. The complaint alleged that 
the practice of these carriers constituted violations of 
Sections 1, 2 and 3 of the Act to Regulate Commerce; 
that appellant had sustained an actual monetary dam¬ 
age bv reason of the practice complained of because 
the cost to the appellant of performing service refused 
bv the carriers had amounted to $2.20 more per car 

w 

during the period complained of and that the total 
damage suffered by it amounted to upwards of four 
hundred and ninety-eight thousand dollars ($498,000). 

Hearing and Decision. 

In due course the respondent Commission had hear¬ 
ings held before one of its examiners, at which evi¬ 
dence was received in behalf of both the complainant 
and the carriers, and there was substantially no dis¬ 
pute as to the following facts established by appel¬ 
lant’s proof: 

(1) That said common carriers either performed 
spotting service without extra charge for appellant’s 
competitors, among others The Buffalo Union Furnace 
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Company, The Lackawanna Steel Company, or else 
made an allowance to each of said competitors for 
spotting service respectively performed by it. 

(2) That throughout the period specified by the 
complaint, the appellant was engaged in manufactur¬ 
ing the same products as said competitors; that it ob¬ 
tained its raw materials from the same sources, oper¬ 
ated its plants under conditions of labor and produc¬ 
tion similar to those of its said competitors, and sold 
its commodities in the same competitive markets at 
the same time with said competitors; and also that 
during a considerable portion of the time specified by 
the complaint appellant and its said competitors sold 
their products at the same price, being the flat price 
fixed by the United States Government. 

(3) That in order to perform this spotting car serv¬ 
ice for itself, appellant was compelled to own and 
operate locomotives, employ train crews, and in gen¬ 
eral provide the necessary equipment. That accord¬ 
ing to its own records the cost to appellant of perform¬ 
ing the spotting car service for itself amounted to 
$2.20 per car. 

(4) That a committee representing the said common 
carriers and the appellant known as the Donner Steel 
Terminal Allowance Committee had examined into the 
facts relating to the cost of the spotting car service to 
the appellant and reported to the said common car¬ 
riers that such cost was $1.75 per car. 

(5) That appellant never was able to pass on to its 
customers this item of cost of necessary spotting car 
service. That this item increased the cost of produc¬ 
tion to appellant, and.that in general its costs were 





increased over those of its said competitors in the 
amount of said expenses to appellant of performing 
for itself the said spotting car service. 

(6) That all of the capital stock of the South Buf¬ 
falo Railway Company which served appellant’s plant 
was owned by appellant’s competitor, The Lackawanna 
Steel Company. That said South Buffalo Railway 
Company participated in the through rate on all traf¬ 
fic handled by it to and from appellant’s Buffalo plant 
to the extent of ten cents (l(ty) per ton, and in addition 
performed without charge all of the spotting car serv¬ 
ice within the plant of the said Steel Company, with 
the result that said competitor, The Lackawanna Steel 
Company, received from said common carriers the 
benefit of a double discrimination as against appellant. 

Upon said hearing, appellant after establishing the 
aforesaid facts, presented proof in summary form of 
the cost to it of the spotting car service, and offered to 
prove in detail the total expense to it of said spotting 
car service and the resulting items of damage to it dur¬ 
ing the period mentioned, but by a ruling of the Ex¬ 
aminer of the Commission such proof was ordered 
reserved until such time, if any, as the Commission 
should decide that appellant was entitled to reparation. 

Thereafter and on the 7th day of June, 1920, the said 
Commission made its report and decision (Rec. pp. 8- 
15). The C ommission duly found that the practices 
complained of constituted a violation of Section 3 of 
the Act to Regulate Commerce, and that the proof 
established that said practices constituted an unlaw¬ 
ful and undue discrimination against the petitioner 
throughout the period covered by said complaint, said 
report reading in part as follows: 
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“Upon the record before us we find no viola¬ 
tion of Section 1 of the Act, but we are of the 
opinion and find that the practice of the defend¬ 
ants to spot cars or to make an allowance for 
spotting cars for or at the plants of the Lacka¬ 
wanna Steel Company, the Buffalo Union Fur¬ 
nace Company, and the Wickwire Steel Com¬ 
pany, complainant’s competitors in the Buffalo 
rate district, while refusing to spot cars or to 
make an allowance therefor at the plants of com¬ 
plainant in said district, has been, is, and for 
the future will be, unduly prejudicial to com¬ 
plainant in violation of Section 3 of the Act.” 
(Rec. fols. 29-30, p. 14). 

An appropriate order was entered directing the car¬ 
riers to cease and desist from such undue prejudice 
before October 9, 1920. Notwithstanding the above- 
noted provisions of the report, and the order, the Com¬ 
mission further found as follows with respect to the 
claim of petitioner for damages: 

“The only damage alleged by complainant is 
loss of profits. The record shows that during 
the early part of 1917 the prices of all commodi¬ 
ties sold by complainant and its competitors 
were abnormally high; that the government 
fixed maximum prices for pig iron and most arti¬ 
cles of steel on business booked after September 
24, 1917, which, however, did not eliminate all 
competition; and that there was a large demand 
for all pig iron, the principal commodity sold, 
that could be produced. The evidence shows that 
complainant’s competitors in the Buffalo dis¬ 
trict were not able to and did not control the 
buying or selling markets. On the contrary, 
complainant’s witnesses testified that in fixing 
selling prices complainant considered all over¬ 
head expenses, including the interchange serv- 





ice at its plant; that it sometimes made the mar¬ 
ket and probably undersold its competitors; and 
that one of its competitors at times had to scale 
its prices in order to meet those of complainant. 

We are of opinion and find that the com¬ 
plainant has not shown that its profits would 
have been any greater had the existing discrim¬ 
ination and prejudice been removed, or that it 
has suffered any damage of which such dis¬ 
crimination and prejudice are the proximate 
cause.” (Rec. fols. 30-31, pp. 14-15). 

Subsequent to the filing of such decision and the 
entry of the order thereon, appellant seasonably and 
with the consent of the Commission, filed a petition 
asking for a re-hearing for the purpose of presenting 
proof of the damages sustained by it by reason of the 
unlawful discrimination found by the Commission. The 
Commission, however, immediately thereafter, without 
opinion, entered an order denying appellant’s petition 
for re-hearing. 

Petition for Mandamus or Certiorari. 

Shortly thereafter appellant filed a petition on the 
law side of the Supreme Court of the District of Col¬ 
umbia praying for mandamus and certiorari in aid 
thereof. 

Appellant asked that the court make appropriate 
orders: 

(1) Directing the Commission to show cause why it 
should not take jurisdiction of the matters alleged in 
its complaint, and in particular the claim of appellant 
for an award of damages. 



(2) Directing the Commission to certify the records 
and proceedings in the case the court. 

(3) Issuing'a preemptory Writ of Mandamus com¬ 
manding the Commission to take jurisdiction of the 
matters set forth in the petition. 

(4) Issuing a preemptory Writ of Mandamus, in 
particular directing the Commission to ascertain, fix, 
and determine the reasonable cost to appellant of per¬ 
forming its necessary spotting car service with its own 
facilities during the period complained of, and to make 
an award of damages to appellant, taking into account 
the reasonable cost of such service incurred and paid 
by appellant and not incurred or paid by its competi¬ 
tors, because of the existence of the discriminatory 
practice complained of. 

The respondent Commission filed a demurrer to the 
petition, and the cause was argued on the demurrer be¬ 
fore Mr. Justice Hoehling. The court later directed 
the entry of an order dismissing the petition without 
an opinion; whereupon the petitioner appealed to this 
Honorable Court. 

It is respectfully submitted that the court erred in 
sustaining the demurrer, entering the judgment, dis¬ 
charging the rule to show cause and dismissing the 
petition. 

I. 

The Law. 

The provisions of the Interstate Commerce Act here 
pertinent are: 

“SEC. 3. (1) That it shall be unlawful for 

any common carrier subject to the provisions of 


this Act to make or give any undue or unrea¬ 
sonable preference or advantage to any par¬ 
ticular person, company, tirm, corporation, or 
locality, or any particular description of traffic, 
in any respect whatsoever, or to subject any 
particular person, company, firm, corporation . 
or locality, or any particular description of traf¬ 
fic, to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. ’ 
“SEC. 8. That in case any common carrier 
subject to the provisions of this Act shall do, 
cause to be done, or permit to be done any act, 
matter, or thing in this Act prohibited or de¬ 
clared to be unlawful, or shall omit to do any 
act, matter, or thing in this Act required to be 
done, such common carrier shall be liable to the 
person or persons injured thereby for the lull 
amount of damages sustained in consequence of 
any such violation of the provisions of this Act, 
together with a reasonable counsel or attor¬ 
ney's fee, to be fixed by the court in every case 
of recovery, which attorney's fee shall be taxed 
and collected as part of the costs in the case." 

“SEC. 9. That any person or persons 


claiming to be damaged by any common carrier 
subject to the provisions of this Act may either 
make complaint to the Commission as herein¬ 
after provided for, or may bring suit in his or 
their own behalf for the recovery of the damages 
for which such common carrier may be liable 
under the provisions of this Act, in any dis¬ 
trict or circuit court of the I nited States of 
competent jurisdiction; but such person or per¬ 
sons shall not have the right to pursue both of 
said remedies, and must in each case elect which 
one of the two methods of procedure herein 
provided for he or they will adopt. 

“SEC. 14. (1) That whenever an investi¬ 

gation shall be made by said Commission, it 
shall be its duty to make a report in writing in 
respect thereto, which *shall state the conclu- 
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sions of the Commission, together with its de¬ 
cision, order, or requirement in the premises; 
and in case damages are awarded such report 
shall include the findings of fact on which the 
award is made.” 

The methods of procedure to be followed in investi¬ 
gating and reporting upon complaints are indicated in 
Sections 13, 15, and 16 of the Act. 

II. 

The Commission erred as a matter of law in interpreting 
the rule of damage applicable to this case. 

This case takes on its unusual features hv reason of 
the novel character of the decision made by the re¬ 
spondent Commission which has undertaken to estab¬ 
lish as a rule of law, that the appellant, although sub¬ 
jected for more than two (2) years to undue prejudice 
and discrimination, nevertheless suffered no damage 
therefrom. This ruling in and of itself constitutes an 
anomaly, is in conflict with previous rulings of the 
Commission in similar cases and is thought to be with¬ 
out precedent. 

The Act to Kegulate Commerce (Section 3) for¬ 
bade 

“any common carrier to subject any * * * cor¬ 
poration * * * to any undue or unreasonable 
prejudice or disadvantage in any respect what¬ 
soever.” 

This language was aimed at something more sub¬ 
stantial than theoretical or fancied injuries. It was 
aimed to reach wrongs measured in terms of tangible 
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property rights, and we respectfully submit that it is 
wholly inconsistent with this section of the law to 
rule that this appellant has been for two years sub¬ 
jected to undue prejudice and disadvantage, and yet 
has suffered no damage. Wherein do the prejudice 
and disadvantage lie if no injury has resulted? 

Entirely aside from the novel character of this rul- 
ing, the facts found in the opinion of the Commission 
seem to demonstrate the error as a matter of law. 

The Commission in its opinion thus summarizes the 
complaint of appellant: 

“By complaint, tiled January 17, 1919, as 
amended March 3, 1919, it alleges that the de¬ 
fendants refuse to spot cars within the com¬ 
plainant’s plant or to pay complainant for the 
cost of performing such service although they 
do spot cars within the plants of complainant’s 
competitors or in lieu thereof allow to said com 
petitors the cost of such spotting. We are ask 
ed to enter an order requiring the defendants 
to spot cars for complainant by placing within 
its plants all inbound loaded cars at points of 
unloading and all empty cars for outbound 
shipments at loading platforms; or, to pay to 
complainant the reasonable cost ot doing thh 
work. Violations of sections 1, 2 and 3 of the 
act are alleged and reparation is asked for tin' 
period of two years prior to the tiling of the 
complaint.” (Bee. fol. 18, p. 9). 

Thus, the issue presented by complainant and actual¬ 
ly litigated was not favoritism shown its competitors, 
but the wrongful refusal of the carriers to furnish ap¬ 
pellant with spotting car service. The appellant made 
no claim and offered no proof showing that its com¬ 
petitors were receiving service to which they were not 
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lawfully entitled. And the defendant carriers similar¬ 
ly confined their proof to the contention of appellant 
that it was lawfully entitled to this service. The proof 
offered by defendant carriers aimed to show that ap¬ 
pellant’s plant was not adapted for spotting car serv¬ 
ice hv the defendant carriers. 

The Commission thus explained the claim of the do 
fendants as follows: 

“It is contended by complainant that there 
is nothing in the physical layout of the plants 
or plant tracks, either at Buffalo or at North 
Tonawanda to prevent the trunk lines from do¬ 
ing the spotting work. On the other hand, the 
defendant trunk lines aver that while it would 
be practical to operate a small switch engine 
over most of the tracks in the plants of the 
Donner Company, some of them are in poor 
condition, the curves are not properly aligned, 
and that frequent derailments would be the re¬ 
sult of an attempt to operate over them with 
standard engines. The record, as a whole, does 
not support the position taken by defendants. 
Switch engines such as are in ordinary use by 
the carriers can negotiate all necessary tracks 
and curves in the Donner plants.” (Rec. fol. 22, 

p. 10). 

The Commission ruled in effect that the appellant 
was not entitled to damages because it had not shown 
that the allowance received by its competitors in and 
of itself decreased appellant’s profits. But this was 
not the injury complained of. To repeat,—the grava¬ 
men of the complaint against the carriers was not that 
they gave an allowance to its competitors, but that the 
carriers refused either to form spotting service or to 
give complainant an allowance while at the same time 
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rendering; such service and paying such allowance to 
its competitors. On this, the administrative branch of 
the case, the Commission found for the appellant and 
declared that it had been subjected to undue dis¬ 
crimination. This ruling must have been predicated 
upon the charge of the complaint and the language of 
the statute, i. e., that appellant had suffered in some 
way as a result of the refusal of the carriers to give it 
the same sendee as its competitors. 

The method of proof in summary form as to dam¬ 
age resulting, from the discrimination was of¬ 
fered because the appellant assumed, and had 
a right to assume, that the rule of damages 
applicable was the general rule previously es¬ 
tablished by the decisions of the Commission below 
cited. Those decisions were in accord with the com¬ 
monly accepted rules of law and the general rules of 
law are the ones here applicable. As was said by the 
Supreme Court in the case next below cited: 

“Considering the multitude of instances in 
which discrimination has been practiced by car¬ 
riers, in ancient and modern times, it is remark¬ 
able how little is to be found in the decisions 
and text-books which treats of the elements and 
measure of damages in such cases. In the ab¬ 
sence of any settled rule on the subject, the new 
question must be treated on general principles.” 

The error into which the Commission fell in passing 
on the question of damages is shown by an analysis 
of its reasoning. After citing the case of Pennsyl¬ 
vania P. P. Co. vs. International Coal Co., (230 U. S. 
1S4), the Commission points out that appellant, not¬ 
withstanding its handicap, was able to meet competi- 


i 
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tion in price, and that its competitors who were being 
paid by the carriers for spotting car service were not 
enabled thereby to control prices or markets to the 
detriment of appellant. This reasoning was adapted 
in part .from the opinion in the International Coal 
case supra, but in that case the petitioner was com¬ 
plaining of an illegal rebate granted to competitors 
and sought to recover from the carrier damages meas¬ 
ured onlv bv the arbitrarv amount of the rebate ob- 
•- * • 

tained by its competitors without offering any further 
proof of loss of profits. In the instant case appellant 
complained not of the privileges given its competitors, 
but complained because the carriers, in defiance of a 
duty self-imposed upon them, refused to pay appel¬ 
lant -the reasonable cost of necessary spotting car serv¬ 
ice within its plant. The fact that competitors receiv- 
» 

ed an allowance for this service was important only 
as showing that the carriers by providing this service 
or its equivalent for its competitors recognized and 
performed a duty resting upon them. The reasoning 
adopted by the Commission carried to its logical con¬ 
clusion would mean that the appellant could recover 
no damage unless it had sold its goods at a loss. 

That the ruling in Pennsylvania, etc. vs. Internation¬ 
al Coal, etc., Co., supra, has no application to a case 
of unlawful discrimination is likewise shown bv the 
opinion of the court in Meeker vs. Lehigh Valley R. R. 
Co., (236 IT. S. 412), which distinguishes and delimits 
the doctrine in the Coal case. 

The proof of this case, instead of showing prim a 
facie that appellant suffered no loss of profits prim a 
facie shows the contrary. It is respectfully submitted 




that the argument employed by the Commission rests 
upon the fallacious assumption that the appellant was 
complaining of an illegal rebate to competitors, where¬ 
as in fact appellant was complaining because the 
carriers compelled it to perform at its own expense 
work which the carriers bv their conduct toward oth- 
ers had accepted as a duty. This being the case, the 
appellant should have been permitted to present proof 
in detail showing what damage, if any, resulted to it 
by reason of the refusal of the carriers to perform their 
duty. 

The erroneous theory adopted by the Commission 
is analogous to and is in line with an erroneous theory 
of the law of damages earlier adopted by it. in ruling. 
that where a published rate paid by a shipper was 
later determined to have been excessive this fact was 
not evidence that the party who had paid the freight 
had sustained damage to the extent of the excess pay¬ 
ment. This reason adopted by the Commission and 
later by the Circuit Court of Appeals in A. T. & S. F. 
R. Co. vs. Spiller, (246 Fed. 1, 23), was ultimately re¬ 
versed by the Supreme Court, which held in an unani¬ 
mous decision that in cases of this character the ship¬ 
per could recover the over-payment even though it 
had meantime been able to pass on the damage sus¬ 
tained by them by collecting the amount from their 
customers. 

Vid. Southern Pacific Co. es. Darnell-Taemer 
Lumber Co., 245 U. S., 531. 

The loosely phrased argument advanced by the Com¬ 
mission that appellant sometimes made the market and 
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probably undersold its competitors ought not to pre¬ 
clude appellant from having its itemized claim passed 
upon in accordance with ordinary rules of law. Even 
in the International Coal case, the court, while refus¬ 
ing the arbitrary theory of damage claimed by the 
shipper, indicated that if the shipper had proved that 
it shipped the same commodity on the same day to the 
same markets as its competitors who were receiving 
an illegal rebate it might be possible for the shipper 
to establish damages. All of these elements of fact 
were present in our case, and when appellant offered 
proof in detail of its enhanced manufacturing and 
transportation cost as increased by the cost item of 
spotting cars the examiner directed that further proof 
on this point be reserved. If there is any force in the 
suggestion made by the court in the International Coal 
case, then certainly prim a facie the appellant must 
have suffered some degree of damage measurable in 
money for these shipments which it made contempo¬ 
raneously with its competitors on the same days m ac- 
tive price competition with them. 

The appellant offered its proof of damage in accord¬ 
ance with the rule previously laid down by the Com¬ 
mission in the case of Buffalo Union Furnace Com¬ 
pany vs. L. S., etc. By., and kindred cases below cited. 
If the Commission decided to abandon the theory ot 
damage previously adhered to by it, then in justice the 
Commission should have given appellant an opportun¬ 
ity to present proot ot instances ot damage tailing 
within the scope of the new rule sought to be establish¬ 
ed by it. It is submitted that the refusal of the Com¬ 
mission to give this opportunity to appellant, in ef- 





feet, deprived appellant of its day in court, and de¬ 
nied to it its constitutional rights. And the unusually 
broad and sweeping language in which the Commis¬ 
sion wiped out appellant’s claim for damage seems, on 
its face, to indicate that the respondent Commission 
did not intend to give consideration to any particular¬ 
ized claim for damage suffered. 


III. 


in rnnflw nCl “fwi, 0 V h . e '? w reached by ‘be Commission is 
? ??*! lct . w,t . h ‘ he ^ts found by it and with its previous 
decisions in similar cases. 

The proof affirmatively established that the appel¬ 
lant obtained its raw materials from the same sources 
as its competitors, and manufactured these raw ma¬ 
terials into the same kind of finished products (iron 
and steel) under conditions of manufacture, labor, etc., 
identical with those of its competitors, and that it sold 
these same kinds of goods in the same markets with 
its competitors. During the greater part of the two 
>ear period during which the carrier refused it serv¬ 
ice, the price of these iron and steel products was fixed 
by the United States Government, and appellant there¬ 
fore sold at the same price with its competitors. The 

appellant paid the cost of its own spotting car serv¬ 
ice. 

These facts, all conceded, demonstrated that appel¬ 
lant, in substance and effect, paid a greater transpor- 
tation rate than its competitors. Appellant affirma¬ 
tively established by direct proof that appellant was 
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never able to pass this item on to its customers but the 
charge was in all cases borne by appellant. In evcr\ 
shipment this item therefore constituted an increase of 
manufacturing or transportation cost. In the light of 
these undisputed facts, we submit that upon this one 
phase of the case alone appellant had established a tan¬ 
gible and measurable item of damage in accordance 
with rules of law, and the contrary ruling of the Com¬ 
mission contravened the law and constituted error. The 
cardinal fact which should have been the basis ot a de¬ 
cision is the fact that the retusal of the carriers impos¬ 
ed an item of cost on appellant which it would not have 
borne if the carriers had performed the same service 
for it which they performed for others. In every sale, 
therefore, the profit of appellant was prima facie less¬ 
ened by this item of cost expenditure, and the appellant 
should have been permitted to offer all of its proof on 
this point. 

On the same state of facts here disclosed the Com¬ 
mission in earlier cases used the following language: 

“We find that the failure of the defendants 
to pay an allowance to complainant for inter¬ 
change switching and spotting of cars moving 
in interstate commerce resulted in the exaction 
of charges for transportation which were un¬ 
just and unreasonable; that defendants, by re¬ 
fusing to pay an allowance or to perform the 
service for complainant while performing such 
service without additional charge tor other iron 
and steel foundries, competitors of complainant 
similarly situated, subjected complainant to un¬ 
due prejudice and disadvantage; that complain¬ 
ant was thereby damaged to the extent of the 
cost of such service borne in connection with all 
interstate shipments delivered within, the pe¬ 
riod from April 1, 1014, to May 8, 1016; and 
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that it is entitled to reparation with interest. A 
finding of undue prejudice and disadvantage 
would be warranted in the instant case even 
though the service rendered could not be re¬ 
garded as one contemplated by the line-haul 
rate.” 


National Malleable Castings Co. vs. P. & L. E. 

R. R. Co., 51 I. C. C. 537. 

“We find that the failure of defendants to 
pay an allowance to complainant for the spot¬ 
ting service of cars moving in interstate com¬ 
merce while performing such sendee themselves 
without additional charge for other similarly 
situated steel mills subjected complainant to nn~ 
due prejudice and disadvantage; that complain¬ 
ant ivas thereby damaged to the extent of the 
cost of such service in connection with all inter¬ 
state shipments delivered within two years 
prior to the filing date of the complaint, the cost 
to be computed in accordance with the terms of 
the contract of November 28, 1905; and that it 
is entitled to reparation, with interest.” 

Stewart Iron Company vs. P. Co., 47 I. C. C. 

512. 


“We find that defendants have failed to jus¬ 
tify the increased rates residting from their re¬ 
fusal to pay an allowance to the complainant for 
the sendee of spotting its cars in interstate 
commerce and that the failure to make such an 
allowance while performing such service with¬ 
out additional charge at other similarly situated 
steel mills subjected complainant to undue preju¬ 
dice and disadvantage. We further find that 
the complainant has been damaged to the ex¬ 
tent of the cost of that service.” 



Sharon Stool Hoop Co. vs. Pa. Co., 51 I. C. ( . 
545. 

Most important of all in the case earlier presented 
by the nearby neighbor of the Donner Steel Company, 
The Buffalo Union Furnace Company, whose case is 
identical in all respects with that ot appellant, the 
Commission correctly interprets the rule ot damages 

in even more emphatic language. 

“The furnace company was in competition 
with the Lackawanna Steel Company, the Cleve¬ 
land Furnace Company and many other iron 
manufacturers located in western Pennsylvania 
and eastern Ohio. There was competition be¬ 
tween these manufacturers in the purchase of 
coal, coke, limestone, iron, ore and various other 
materials. Other furnaces in the Buffalo-Black 
Kock switching district received their raw ma¬ 
terials at the same line-haul rate, and the cars 
consigned to certain of these furnaces were spot¬ 
ted by the trunk lines or allowances for spotting 
were made to the industrial roads. File trans- 
portation charges paid by the furnace company 
were higher than those paid by its competitois 
for a service substantially similar in all respects 
Complainant furnace company and these com¬ 
peting furnaces were engaged in manutacturing 
the same kinds of iron, which were sold in the 
same competitive markets. 21 1. C. C. 625. It 
was forced to meet and did meet the prices at 
which its competitors sold. Under such circum¬ 
stances it was impossible to add the cost of per¬ 
forming the terminal switching to the selling 
price of such products. In consequence com¬ 
plainant was compelled to absorb that cost out 
of its profits. It inevitably follows that the 
complainant furnace company suffered a loss in 
profits measured by the cost ot that interchange 
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switching service, and we find that it was dam¬ 
aged to the extent of such cost. ff 

Buffalo Union Furnace Company vs. L. S. & M. 

S. Ry., 44 I. C. C. 267, 270. 

It is for the foregoing reasons that we contend that 
the Commission misused its discretion, erred in the 
interpretation of the law, and made a decision palpablv 
in conflict with the evidence. 


IV. 


The courts have power to correct the error of the Com¬ 
mission by granting the writ applied for. 

% 

While the courts are rightly reluctant to interfere 
with or refute the action of quasi-judicial bodies, it is 
well settled that the courts will intervene to review in¬ 
stances of arbitrary action, decisions amounting to an 
abuse of power, and decisions involving purely ques¬ 
tions of law. 

In the case at bar there were two questions presented 
to the Commission, one of them administrative, the 
other judicial in character, namely: 

(1) Was the refusal of the carriers to provide spot¬ 
ting car service or payment therefor a wrongful dis¬ 
crimination against appellant! 

(2) If the Commission determined this refusal to 
be a discrimination, to what damage was appellant en¬ 
titled! 

The decision of the first question called for the ex¬ 
ercise of the administrative functions of the Commis¬ 
sion, and the Commission in the exercise of this power 
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accordingly decided that the refusal of the carriers had 
constituted for two years past a wrongful discrimina¬ 


tion against appellant. 

The second question was one purely ot law not in¬ 
volving the administrative functions of the Commis¬ 
sion. The Statute itself recognizes this distinction be¬ 
tween administrative and judicial questions by giving 
a plaintiff the right to prove his damages either be¬ 
fore the Commission or in the appropriate United 
States District Court (I. C. C. Act, Section 9, supra). 

p^or the reasons already cited we contend that the 
action of the Commsision in refusing appellant any 
damages whatever was an arbitrary decision not jus¬ 
tified upon the facts proven and amounting practically 
to a failure of exercise of jurisdiction. 

In Proctor & Gamble Co. vs. U. S., 225 U. S. 282, the 


Chief Justice said: 

“ Originally the duty of the courts to deter¬ 
mine whether an order of the Commission 
should or should not be enforced carried with it 
the obligation to consider both the facts and the 
law. But it had come to pass prior to the pass¬ 
age of the act creating the commerce court that, 
in considering the subject of orders ot the Com¬ 
mission, for the purpose of enforcing or re- 
‘ straining their enforcement, the courts were 
confined by statutory operation to determining 
whether there had been violations of the Con¬ 
stitution, a want of conformity to statutory au¬ 
thority, or of ascertaining whether power had 
been so arbitrarily exercised as virtually to 
transcend the authority conferred, although it 
may be not technically doing so.” Interstate 
Commerce Commission vs. Union P. R. Co., 222 
U. 8. 541, 547. Interstate Commerce Commis¬ 
sion v. Illinois C. R. Co., 215 U. S. 452,£3* 


% 
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In I. C. C. vs. Union Pacific R. Co., 222 U. S. 541, the 
court clearly defined the excepted class of cases in 
which there could be a judicial review of orders made 
by the Commission. 

1 ‘ In cases thus far decided, it has been set¬ 
tled that the orders of the Commission are final 
unless (1) beyond the power which it could con¬ 
stitutionally exercise; or (2) beyond its statu¬ 
tory power; or (3) based upon a mistake of law. 
But questions of fact may be involved in the de¬ 
termination of questions of law, so that an or¬ 
der, regular on its face, may be set aside if it 
appears that (4) the rate is so low as to be con¬ 
fiscatory and in violation of the constitutional 
prohibition against taking property without due 
process of law; or (5) if the Commission acted 
so arbitrarily and unjustly as to fix rates con¬ 
trary to evidence, or without evidence to sup¬ 
port it; or (6) if the authority therein involved 
lias been exercised in such an unreasonable man¬ 
ner as to cause it to be within the elementary 
rule that the substance, and not the shadow, de¬ 
termines the validity of the exercise of the 
power. Interstate Commerce Commission v. Il¬ 
linois C. E. Co., 215 U. S. 470, etc.” 

Language equally forcible was used by the court in 
I. C. C. v. L. & N. R. R. Co., 227 LL S. 88, and similar 
statements as to the court’s power to review are con¬ 
tained in Manufacturers R. R. Co. vs. U. S. 246 U. S. 
457. 

The exercise of discretion on the part of the Com¬ 
mission must be in accordance with accepted principles 
of law. If the Commission, as shown by the above 
quotations from its reports in similar cases, has award¬ 
ed damages to The Buffalo Union Furnace Company 



24 


and others, and denied it to this appellant upon the 
same state of facts, then the Commission has acted, 
not in accordance with the settled principles of law, 
hut capriciously, and by so doing' has denied to the ap¬ 
pellant its day in court and the equal protection of the 
law T s. 

It is further submit red that in ruling that the peti¬ 
tioner w’as entitled to no damage, the Commission ig¬ 
nored the undisputed proof as to the increase in trans¬ 
portation cost during at least a part of the time in 
which the Government prices controlled, and that this 
ruling, palpably in conflict with the evidence, consti¬ 
tutes an abuse of discretion, always revocable by the 
courts. 

With respect to the question of jurisdiction, we also 
submit that although technically accepting jurisdic¬ 
tion of the judicial question of damage, the Commis¬ 
sion, for the reasons above set forth, exercised its 
powers “so arbitrarily as virtually to transcend the 
authority eonferred / 9 

y. 

The remedies of mandamus and certiorari are available 
here. 

It is undisputed that the petitioner has no right of 
appeal, and aside from Mandamus or Certiorari, has 
no other adequate remedy at law. The question of 
whether or not the order of the Commission Is of an 
affirmative character is not vital here because peti¬ 
tioner’s complaint goes to the question of the funda- 
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mental authority and jurisdiction of the Commission. 
II the Commission has erred as we contend, the judi¬ 
cial branch of the government has innate power to in¬ 
terfere and prevent wrong. If a Board deprives a citi¬ 
zen of a legal right to which he is clearly entitled, and 
the citizen has no right of appeal or other adequate 
remedy, the proper court will review the action, and 
see that justice is done and legal rights preserved. 
(U. S. vs. CustiSy 35 A. D. C. 247). 

And Mandamus will lie even where the duties are 
discretionary, or even strictly judicial, to compel the 
reception and consideration or the taking of jurisdic¬ 
tion. (U. S. vs. Gongeer, 36 A. D. C. 560). Similarity 
Certiorari will lie to review the proper exercise of 
jurisdiction. 

Justice Lamar in /.- C. C. vs. Union Pacific (supra). 
pointed out that the court would review an order of the 
Commission which made a confiscatory rate, and this 
was done despite the fact that technically the Com¬ 
mission appeared to be within its jurisdiction and 
within the field of its discretionary powers. 

And it is noteworthy that in at least two cases the 
Supreme Court has granted a Writ of Mandamus for 
the purpose of reviewing action taken by the Com¬ 
mission. 

Vid: Ex ret. Humboldt S. S. Co. 224 U. S. 474. 

Ex rel. Louisville Cement Co. 256 U. S. 638. 

If our contention as to the error committed by the 
Commission is correct, then it would seem that this 
case falls within the scope of the recent decision made 
by this court in U. S. Ex rel . Waste Merchants , etc. 




26 


vs. 1. C. C. App. D. C., 277 Fed. 538, in which the court 
said: 

* 

“The question then presents itselt as ^ to 
whether mandamus is the proper remedy, Tim 
solution of this question likewise is to be found in 
a decision of the Supreme Court. In Kansas City 
So. Ry. vs. Interstate Com. Comm., 252 U. S. 178, 
the Commission had failed to give force and ef¬ 
fect to a statute requiring it to report, inter alia , 
the present cost of condemnation and damages 
or of purchase of the lands, rights of way and 
terminals of carriers in excess of their original 
cost or present value, apart from improvements. 
After stating the case the learned Chief Jus¬ 
tice, who wrote the opinion, said: “ It is obvious 
from the statement we have made, as well as 
from the character of the remedy invoked, 
mandamus, that we are required to decide, not 
a controversv growing out of duty performed 
under the statute, but one solely involving an 
alleged refusal to discharge duties which the 
statute exacts. * * * We are of opinion, however, 
that, considering the face of the statute and tin* 
reasoning of the Commission, it results that the 
conclusion of the Commission was eironeous, 
an error which was exclusively caused by a 
mistaken conception by the Commission of its 
relation to the subject, resulting in an uncon¬ 
scious disregard on its part of the power of Con¬ 
gress and an unwitting assumption by the Com- 
mission of authority which it did not possess.” 

“Tn the present case the Commission’s con¬ 
clusion of law is inconsistent with its finding of 
fact, and this inconsistency results from a mis¬ 
conception of the statute, as interpreted by the 
Supreme Court. The complaint is not that the 
Commission has erred in the exercise ot its dis¬ 
cretion, hut rather that its failure to gi\e e ec 
to the plain mandate of the statute amounts to 
a refusal to exercise any discretion under the 


\ 
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statute. This circumstance, as indicated by the 
Supreme Court in the case just reviewed, justi 
tied the remedy sought, no other adequate rem¬ 
edy being available.” 

It is respectfully submitted that the order of the 
District Court should be reversed and that a Writ 
should be issued as prayed in the petition herein. 

SLEE, 0 ’BRIAN & HELLINGS, 
Attorneys for Appellant, 

505 Iroquois Building, 
Buffalo, New York. 


John Lord O’Brian, 
Of Counsel. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 


Donner Steel Company (Inc.),"| 

appellant, 

v. 

Interstate Commerce Commission, 

appellee. 


No. 3786. 
No. 6, Special 
Calendar. 


BRIEF FOR INTERSTATE COMMERCE COMMISSION. 


STATEMENT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, discharging the 
rule to show cause and dismissing the petition filed 
in said court by appellant. Pertinent facts shown 
by the record may be summarized as follows: 

On January 17, 1919, appellant filed a complaint 
against certain carriers who operate lines of railway 
in what is known as the Buffalo rate district, in the 
office of the appellee, Interstate Commerce Commis¬ 
sion, hereinafter called the commission. The com¬ 
plaint was amended on March 3, 1919, and in the 
amended complaint it was alleged, among other 
things, that, in violation of sections 1, 2, and 3 of 

the interstate commerce act, and to the damage of 

(i) 
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appellant to the extent of $498,000, the carriers had 
either performed the service of spotting cars within 
the plants of appellant’s competitors, or in lieu 
thereof, had made an allowance to said competitors 
for the cost to them of performing such a service for 
themselves, while the carriers had contemporaneously 
refused either to perform the same service within 
appellant’s plants at Buffalo and North Tonawanda, 
N. Y., or to reimburse appellant for the cost to it of 
performing such service with its own facilities. The 
appellant requested the commission to issue an order 
requiring the carriers to cease and desist from the 
discrimination complained of and to pay to appel¬ 
lant the amount of said damages. (Rec. 2-3.) 

After hearing on said complaint the commission, 
by division 1 thereof, issued a report and order. 
(Rec. 9-15, 15-16.) 

The report contains findings of fact as follows: 

Upon the record before us we find no viola¬ 
tion of section 1 of the act, but we are of 
opinion and find that the practice of the de¬ 
fendants to spot cars or to make an allowance 
for spotting cars for or at the plants of the 
Lackawanna Steel Company, the Buffalo Union 
Furnace Company, and the Wickwire Steel 
Company, complainant’s competitors in the 
Buffalo rate district, while refusing to spot 
cars or to make an allowance therefor at the 
plants of complainant in said district, has 
been, is, and for the future will be, unduly 
prejudicial to complainant in violation of sec¬ 
tion 3 of the act. (Rec. 14.) 
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We are of opinion and find that the com¬ 
plainant has not shown that its profits would 
have been any greater had the existing dis¬ 
crimination and prejudice been removed, or 
that it has suffered any damage of which such 
discrimination and prejudice are the prox¬ 
imate cause. (Rec. 15.) 

The body of the order reads: 

This case being at issue upon complaint, 
amended complaint, and answers on file, and 
having been duly heard and submitted by the 
parties, and full investigation of the matters 
and things involved having been had, and said 
division having, on the date hereof, made and 
filed a report containing its findings of fact 
and conclusions thereon, which said report is 
hereby referred to and made a part hereof, 
and said division having found in said report 
that it is and for the future will be unduly* 
prejudicial for the above-named defendants to 
spot cars or to make an allowance for spotting 
cars for or at the plants of the Lackawanna 
Steel Company, the Buffalo Union Furnace 
Company, and the Wickwire Steel Company, 
in the Buffalo, N. Y., rate district, while 
refusing to spot cars or to make an allowance 
for spotting cars for or at the plants of the 
complainant in said district. 

It is ordered, That the above-named de¬ 
fendant carriers, according as they participate 
in the traffic here involved, be, and they are 
hereby, notified and required to cease and 
desist on or before October 9, 1920, from such 
undue prejudice. 


It is further ordered, That said defendant 
carriers, according as they participate in the 
traffic here involved be, and they are hereby 
notified and required to establish, on or before 
October 9, 1920, upon notice to the Interstate 
Commerce Commission and to the general pub¬ 
lic by not less than 30 days’ filing and posting 
in the manner prescribed in section 6 of the 
interstate commerce act and to maintain there¬ 
after regulations and practices which will pre¬ 
vent and avoid the aforesaid undue prejudice. 

And it is further ordered, That this order 
shall continue in force until further order of 
the commission. (Rec. 15-16.) 

Thereafter appellant filed in the office of the com¬ 
mission a petition for rehearing, which, after consid¬ 
eration bv the commission, was denied. (Rec. 5.) 

Thereupon appellant filed a petition in the Supreme 
Court of the District of Columbia, which contains the 
following prayer: 

Wherefore, the premises considered, your 
petitioner prays: 

1. That this court grant a rule directed to 
the respondent to show cause by a time lim¬ 
ited in said rule why the said respondent 
should not take jurisdiction of the matters 
and things alleged in the complaint of the 
petitioner, being No. 10,420 on the docket of 
said respondent, and why it should not take 
jurisdiction of the claim of petitioner for an 
award of damages in the premises; 

2. That this court direct the respondent to 
certify to it the records and proceedings in 
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said case that this court may hear and deter¬ 
mine whether or not said respondent has 
jurisdiction of the matters and things set 
forth in said petition; 

3. That this court issue to respondent the 
peremptory writ of mandamus requiring and 
commanding the respondent to take jurisdic¬ 
tion of the matters and things set forth in said 
petition; 

4. That this court issue the peremptory writ 
of mandamus directed to the respondent com¬ 
manding and directing it to enforce the said act, 
in particular directing respondent to ascertain, 
fix, and determine the reasonable cost to com¬ 
plainant of performing its necessary car spot¬ 
ting service with its own facilities during the 
period complained of, and to make an award of 
damages to petitioner, taking into account the 
said reasonable cost of such service incurred 
and paid by petitioner and not incurred or paid 
by its aforesaid competitors by reason of the 
existence of the discriminatory practices com¬ 
plained of as aforesaid; 

5. And that this court issue the writ of cer¬ 
tiorari directed to the respondent directing it 
to certify to this court the record and proceed¬ 
ings in this case and that this court thereupon 
review the same and take such further action 
and make such decision in and disposition of 
this case as to it may seem just and proper. 

6. And for such other and further relief as 
the nature of this case may require and this 
honorable court may deem to be appropriate 
and just. (Rec. 7-8.) 



After a rule to show cause was issued by the court 
the commission filed a demurrer to the petition, 
which, after hearing, the court sustained. (Rec. 17.) 

Thereafter counsel for appellant advised the court 
of appellant’s election to stand upon its petition, 
whereupon the court ordered judgment entered, dis¬ 
charging the rule to show cause and dismissing the 
petition. (Rec. 17.) 

From said judgment appellant took an appeal to 
this court (Rec. 18), and assigned errors as follows: 

(1) The court erred in entering the judg¬ 
ment. 

(2) The court erred in sustaining the de¬ 
murrer to the petition. 

(3) The court erred in discharging the rule 
to show cause. 

(4) The court erred in dismissing the peti¬ 
tion. (Rec. 19.) 

ARGUMENT. 

I. . 

In declining to award reparation to appellant the 
commission did not act arbitrarily, or interpret 
erroneously the jurisdiction conferred upon it by 
the interstate commerce act. 

Paragraphs V, VI, and X of the petition, relating 
to the hearing before the commission and the report 
and order made by it as aforesaid, contain the fol¬ 
lowing allegations: 

V. That upon the hearing given by the com¬ 
mission upon said complaint, petitioner estab- 
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lished by proof the following facts among 
others: 

(1) That said common carriers either per¬ 
formed spotting services without extra charge 
for petitioner’s competitors, among others 
The Buffalo Union Furnace Company, The 
Lackawanna Steel Company, and the Wick- 
wire Steel Company, or else made an allowance 
to each of said competitors for spotting service 
respectively performed by them. 

(2) That throughout the period specified 
by the complaint, the petitioner was engaged 
in manufacturing the same identical products 
as said competitors; that it obtained its raw 
materials from the same sources, operated its 
plants under conditions of labor and produc¬ 
tion similar to those of its said competitors, 
and sold its commodities in the same competi¬ 
tive markets with said competitors; and that 
during a considerable portion of the time speci¬ 
fied by the complaint petitioner and its said 
competitors sold their products at the same 
price, being the price fixed by the United 
States Government. 

(3) That in order to perform this spotting 
car service for itself, petitioner was compelled 
to own and operate locomotives, employ train 
crews, and in general provide the necessary 
equipment. That according to its own rec¬ 
ords the cost to petitioner of performing the 
spotting car service for itself amounted to 
$2.20 per car. 

(4) That a committee representing the said 
common carriers and the petitioner known as. 
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the Donner Steel Terminal Allowance Com¬ 
mittee, examined into the facts relating to the 
cost of the spotting car service to the peti¬ 
tioner and reported to the said common car¬ 
riers that such cost was $1.75 per car. (Rec. 
3—4.) 

VI. That upon said hearing, petitioner after 
establishing the aforesaid facts offered to prove 
in detail the total expense to it of said spotting 
car service during the period mentioned but 
by a ruling of the examiner of the commission 
such proof was ordered reserved until such 
time, if any, as the commission should decide 
that petitioner was entitled to reparation. 
(Rec. 4.) 

X. That the decision of the commission 
denying the petitioner the opportunity to 
prove its monetary damages, was based upon 
an erroneous conception of law, and so far as 
this particular claim of the petitioner was 
concerned, the action of said commission in 
making said decision in this particular was 
erroneous, contrary to the fact, arbitrary, and 
constituted an abuse of the discretion vested 
in said commission by law. (Rec. 5-6.) 

Reasons stated in its report by the commission for 
its refusal to award the reparation, were,: 

The burden of proof to establish the fact 
and amount of damage due to unjust discrimi¬ 
nation or undue prejudice as the proximate 
cause is upon the complainant. Penna. R. R. 
Co. v. International Coal Co., 230 U. S., 184. 
The only damage alleged by complainant is 
loss of profits. The record shows that during 
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the early part of 1917 the prices of all com¬ 
modities sold by complainant and its com¬ 
petitors were abnormally high; that the Gov¬ 
ernment fixed maximum prices for pig iron 
and most articles of steel on business booked 
after September 24, 1917, which, however, did 
not eliminate all competition; and that there 
was a large demand for all pig iron, the prin¬ 
cipal commodity sold, that could be produced. 
The evidence shows that complainant’s com¬ 
petitors in the Buffalo district were not able 
to and did not control the buying or selling 
markets. On the contrary, complainant’s wit¬ 
nesses testified that in fixing selling prices 
complainant considered all overhead expenses, 
including the interchange service at its plant; 
that it sometimes made the market and prob¬ 
ably undersold its competitors; and that one 
of its competitors at times had to scale its 
prices in order to meet those of complainant. 
(Rec. 14.) 

Under the circumstances shown by the above 
quotations, it will be observed that there was no 
reason why the commission should have received 
evidence which was designed to establish simply the 
elements of cost which were included in the aggregate 
cost to appellant of performing the spotting service 
in question. 

It will be observed further that appellant does not 
contend that, under the interstate commerce act and 

the schedules of rates and charges published and filed 

* 

by the carriers pursuant to the act, the carriers were 
required either to perform the spotting service them- 
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selves, at their own expense, or to pay appellant for 
doing so. 

The theory of appellant appears to be that, after it 
had shown that the carriers had borne the expense of 
similar service performed in connection with traffic 
shipped to and from the plants of its competitors, it 
was entitled as a matter of law, and regardless of 
whether it had been damaged by reason of the 
premises, to an award of reparation covering the 
expense to it of performing spotting service in con¬ 
nection with traffic shipped to and from its plants at 
Buffalo and North Tonawanda. This, however, is in 
conflict with the decision of the Supreme Court in 
Penna. R. R. Co. v. International Coal Company , 230 
U. S. 184. 

In that case the coal company proved that during 
the period of time extending from April, 1899, to 
April, 1901, it and its competitors paid to the carrier 
the same rates for the transportation of coal from 
points in the Clearfield district, in Pennsylvania, to 
certain points of destination, and that, while the 
carrier afterwards refunded to said competitors cer¬ 
tain percentages of the rates paid by them, it refused 
to make like refunds to the coal coiflpany. The latter 
contended that it was entitled to recover the amount 
of the refunds the carried had refused to pay, and this 
contention was upheld by the Circuit Court and the 
Circuit Court of Appeals. In reversing the judgment 
of the Circuit Court of Appeals the Supreme Court, 
quoting from its decision in Parsons v. Chicago 
& N. W. Railway , 167 U. S. 447, said: 



* * * before any party can recover under 
the act he must show not merely the wrong of 
the carrier, but that that wrong has in fact 
operated to his injury. (Id. 200.) 

The court further said: 

The statute gives a right of action for 
damages to the injured party, and by the use of 
these legal terms clearly indicated that the dam¬ 
ages recoverable were those known to the law 
and intended as compensation for the injury 
sustained. It is elementary that in a suit at law 
both the fact and the amount of the damage 
must be proved. And although the plaintiff 
insists that in all cases like this the fact and 
amount of the pecuniary loss is matter of law, 
yet this contention is not sustained by the 
language of the act, nor is it well founded in 
actual experience, as will appear by considering 
several usual and every-day instances suggested 
by testimony in this record. * * * (Id- 
204.) 

After showing the results which would follow from 
the application of the rule contended for by the coal 
company, the court used the following language. 

To adopt such a rule and arbitrarily measure 
damages by rebates would create a legalized, 
but endless, chain of departures from the 
tariff; would extend the effect of the original 
crime, would destroy the equality and cer¬ 
tainty of rates, and, contrary to the statute, 
would make the carrier liable for damages 
beyond those inflicted and to persons not 
injured. The limitation of liability to the 
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persons damaged and to an amount equal to ^ 

the injury suffered is not out of consideration 
for the carrier who has violated the statute. 

On the contrary, the act imposes heavy penal- i 

ties, independent of the amount of rebate 
paid, and as each shipment constitutes a * 

separate offense, the law in its measure of 
fine and punishment is a terror to evil doers. 

But for the public wrong and for the inter¬ 
ference with the equal current of commerce 
these penalties or fines were made payable to ^ 

the Government. If by the same act a pri¬ 
vate injury was inflicted a private right of 
action was given. But the public wrong did 
not necessarily cause private damage, and 
when it did, the pecuniary loss varied with the i 

character of the property, the circumstances of 
the shipment and the state of the market, so 
that instead of giving the shipper the right to 
recover a penalty fixed in amount or measure, 
the statute made the guilty carrier liable for 
the full amount of damages sustained, whatever 
they might be and whether greater or less than 
the rate of rebate paid. (Id. 206.) 

In view of the express provisions of section 
8 of the act to regulate commerce, it was error 
to refuse to charge that “to entitle the plain¬ 
tiff to recover, the jury must be satisfied that 
it sustained some loss or injury due to the 
fact that the defendant was carrying at the 
same time at lower rates coal shipped by 
other shippers.” The judgment of the Circuit 
Couit of Appeals is reversed and the case 
remanded to the District Court, with direc¬ 
tions to grant a new trial. (Id. 207-208.) 
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It thus appears that the question of damage pre¬ 
sented to the commission for determination was not 
one of law, but was instead one of fact; and that, in 
the exercise of the jurisdiction conferred upon it by 
the law under which it operates, the commission 
determined that question conscientiously and in 
accordance with its best judgment is made equally 
clear, we submit, by the matters to which we have 
called the court’s attention. 

It goes without saying that appellant would have 
been benefited if, in addition to the profits derived 
by it from the sale of the products upon which it paid 
transportation charges, it had received from the 
carriers allowances for the spotting service it per¬ 
formed, but that the commission could not. without 
committing an error of law, find from the evidence 
submitted to it that appellant had not been damaged 
by the discrimination of which it complained is a 
contention, we think, which can not properly be 
sustained. 

Paragraph XI of the petition reads as follows: 

That the decision of the commission denying 
to petitioner the opportunity to prove its mone¬ 
tary damages and refusing to award reparation 
to petitioner is also contrary to well-settled rules 
of law as embodied in previous decisions of 
the commission made in similar cases. (Rec. 6.) 

In this connection appellant, in its petition, calls 
attention to four cases, namely: Buffalo Union 
Furnace Co. v. L. S. and M. S. Ry., 44 I. C. C. 267; 
Stewart Iron Co. v. Penna. Co ., 47 I. C. C. 512; 




National Malleable Castings Co. v. P. & L. E. R. R. 
Co., 51 I. C. C. 537, and Sharon Steel Hoop Co. v. 
Penna. Co., 51 I. C. C. 545. 

In the Buffalo Union Furnace Co. case the com¬ 
mission, in speaking of the complainant, said: “It was 
forced to meet and did meet the prices at which its 
competitors sold.” (Id. 270.) In the Stewart Iron 
Co. case a material statement of the commission was: 
“ There is direct competition between complainant 
and such other mills, and the price which com¬ 
plainant can obtain for its pig iron is fixed by the 
competition.” (Id. 514.) In the National Mal¬ 
leable Castings Co case a finding of the commission 
was: “We find that the failure of defendants to pay 
an allowance to complainant for interchange switch¬ 
ing and spotting of cars moving in interstate com¬ 
merce resulted in the exaction of charges for trans¬ 
portation which were unjust and unreasonable;” 
* * *. (Id. 543.) And in the Sharon Steel Hoop 
Co. case the commission, among other things, said: 
“We find that defendants have failed to justify the 
increased rates resulting from their refusal to pay an 
allowance to the complainant for* the service of spot¬ 
ting its cars in interstate commerce” * * *. (Id. 
547.) While in appellant’s case, as above shown, the 
commission, in passing upon the question of un¬ 
reasonableness and in connection with the matter 
of competition, used the following language: “Upon 
the record before us we find no violation of section 1 
of the act, * * *■” (Rec. 14.) “The evidence 
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shows that complainant’s competitors in the Buffalo 
district were not able to and did not control the buy¬ 
ing or selling markets. On the contrary, complain¬ 
ant’s witnesses testified that in fixing selling prices 
complainant considered all overhead expenses, in¬ 
cluding the interchange service at its plant; that it 
sometimes made the market and probably undersold 
its competitors; and that one of its competitors at 
times had to scale its prices in order to meet those of 
complainant.” (Rec. 14.) 

We thus see that the facts relied upon by appellant 
to show that the commission has been inconsistent 
do not support that contention, because the matters 
complained of by appellant did not control the prices 
it obtained for its products in the markets of sale, 
while the opposite of this was true concerning the 
matters complained of in the other cases to which 
appellant refers; in other words, the circumstances 
and conditions which controlled the decision of the 
commission in appellant’s case differ from those 
which controlled the commission’s decisions in the 
other cases. If the carriers had not performed the 
spotting service for appellant’s competitors, or paid 
them for doing so, the matters to which the commis¬ 
sion in its report called attention show, or at least 
indicate, that appellant’s profits would not have 
been greater than they were, and this is only another 
way of saying that, as a matter of fact, appellant 
was not damaged by the discrimination of which it 
complained. 



After calling attention to the commission's finding 
that the matters complained of constituted an undue 
prejudice, counsel for appellant in their brief say, 
“Wherein do the prejudice and disadvantage lie if 
no injury has resulted?” The undue prejudice and 
disadvantage lie in the fact that the carriers, as 
between appellant on the one hand and its competitors 
on the other, and in violation of section 3 of the inter¬ 
state commerce act, had been indulging in discrimi¬ 
nating practices not justified by transportation con¬ 
ditions, which might at any time, by reason of changes 
in market conditions, result in damage to appellant. 
This justified the order requiring the carriers to cease 
and desist from the discrimination, but, in the ab¬ 
sence of actual damage to the appellant, did not 
constitute a basis which would have supported an 
award of reparation. 

As above shown, the commission found that the 
earners had not subjected appellant to the payment 
of unreasonable rates, either by refusing to perform 
the spotting service or by declining to pay appellant 
for doing so, and this is equivalent to a finding that 
the carriers are not required by law, under the 
circumstances and conditions developed in the hear¬ 
ing before the commission, to bear the expense of 
the spotting service either at the plants of appellant 
or at the plants of its competitors. The commission 
was of opinion, however, and found, that the carriers 
might not lawfully continue to bear the expense at 
the latter plants unless they should contempora- 


neously bear the expense also at appellant's plants. 
The order made by the commission, it will be ob¬ 
served, permits the carriers to remove the discrimi¬ 
nation complained of by discontinuing their practice 
of bearing the expense of the spotting service at the 
plants of appellant's competitors, and, of course, this 
would not be a proper order if the carriers were re¬ 
quired by the interstate commerce act to bear the 
expense of the spotting service. 

Counsel for appellant call attention in their brief 
to the decisions of the Supreme Court in Meeker v. 
Lehigh Valley R. R. Co ., 236 U. S. 412, and in 
Southern Pacific Co. v. Darnell-Taenzer Lumber Co., 
245 U. S. 531, and appear to us to conclude therefrom 
that the rule relating to damages announced in the 
International Coal Company case, supra , does not 
apply to all cases of discrimination. We feel cer¬ 
tain, however, that the rule announced in the latter 
case is in no way affected by the decision in the 
Meeker case , and the question of discrimination was 
not involved at all in the Southern Pacific case. In 
announcing the rule the Supreme Court did not 
confine itself to discriminations caused by rebates, 
but, instead, covered all discriminations, regardless 
of the manner in which they arise. 

We respectfully submit that the matters above set 
forth conclusively establish that, in declining to 
award reparation to appellant, the commission did 
not act arbitrarily, or interpret erroneously the 
jurisdiction conferred upon it by the interstate 
commerce act. 
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II. 

The relief asked for by appellant may not properly be 
granted by the court in this proceeding, under the 
circumstances disclosed by the record. 

The relief asked for by appellant is shown by para¬ 
graphs 3 and 4 of the prayer of appellant’s petition, 
which read: 

That this court issue to respondent the 
peremptory writ of mandamus requiring and 
commanding the respondent to take jurisdic¬ 
tion of the matters and things set forth in said 
petition; 

That this court issue the peremptory writ 
of mandamus directed to the respondent com¬ 
manding and directing it to enforce the said 
act, in particular directing respondent to 
ascertain, fix and determine the reasonable 
cost to complainant of performing its neces¬ 
sary car spotting service with its own facilities 
during the period complained of, and to make 
an award of damages to petitioner, taking into 
account the said reasonable cost of such serv¬ 
ice incurred and paid by petitioner and not 
incurred or paid by its aforesaid competitors 
by reason of the existence of the discrimina¬ 
tory practices complained of as aforesaid; 
* * *. (Rec. 7.) 

The uses which may properly be made of the writ 
of mandamus were clearly and concisely set forth by 
the Supreme Court in its decision in Commissioner of 
Patents v. Whiteley , 4 Wall. 522, as follows: 

The principles of law relating to the remedy 
by mandamus are well settled. 


» 


It lies where there is a refusal to perform a 
ministerial act involving no exercise of judg¬ 
ment or discretion. 

It lies, also, where the exercise of judgment 
and discretion are involved and the officer 
refuses to decide, provided that, if he decided, 
the aggrieved party could have his decision 
reviewed by another tribunal. 

It is applicable only in these two classes of 
cases. It can not be made to perform the 
functions of a writ of error. (Id. 533-534.) 

These rules were announced by the Supreme Court 
in December, 1866, and have never been departed 
from since, unless the decision in Interstate Commis¬ 
sion v. Humboldt Steamship Company , 224 U. S. 474, 
which was followed in Louisville Cement Company v. 
Interstate Commerce Commission, 246 U. S. 638, and 
in Kansas City Southern Railway v. Interstate Com¬ 
merce Commission , 252 U. S. 178, can consistently be 
called a departure. 

In the Humboldt Steamship Company case it was 
held that the writ of mandamus might properly be 
issued to require the commission to pass upon the 
merits of a complaint filed in its office, where the 
commission had declined to do so on account of an 
erroneous view entertained by it concerning its juris¬ 
diction. In this connection the court, speaking by 
Mr. Justice McKenna, said: 

* * * The Interstate Commerce Com¬ 
mission is purely an administrative body. It 
is true it may Exercise and must exercise quasi 
judicial duties, but its functions are defined 





and, in the main, explicitly directed by the 
act creating it. It may act of its own motion 
in certain instances—it may be petitioned to 
move by those having rights under the act. 
It may exercise judgment and discretion, and, 
it may be, can not be controlled in either. 
But if it absolutely refuse to act, deny its 
power, from a misunderstanding of the law, 
it can not be said to exercise discretion. 
* * * (Id. 484.) 

How can it consistently be stated that, in the case 
under consideration, the commission refused to act, 
either on account of an erroneous view entertained 
by it concerning its jurisdiction, or for any other 
reason ? As above shown, the commission assumed 
jurisdiction over the subject-matter of the complaint 
and conscientiously and in the exercise of its best 
judgment determined the matters complained of; 
that is to say, it made and reported the necessary 
and pertinent findings of fact and applied the law 
to the facts according to its understanding of what 
the application should be. If the findings of fact 
are correct, we do not understand that counsel for 
appellant contend that the commission made any 
error in applying the law, and it is therefore ap¬ 
parent that the relief asked for by appellant may not 
properly be granted by the court unless the court 
may substitute its judgment for the judgment of 
the commission and compel the latter to change its 
findings of fact, and that the court may not prop¬ 
erly take such action appears to us to be conclu- 


21 


sively shown by, the decisions of the Supreme Court 
to which we have referred. 

The cases to which counsel for appellant refer in 
their brief, pages 21 to 24, inclusive, are inapposite, 
because they cover only the jurisdiction which may 
be exercised by the United States District Courts 
and the Supreme Court of the United States in 
determining whether orders of the commission should 
be enforced or set aside. The jurisdiction thus 
exercised, however, does not enable the courts to 
compel the commission to change its findings of 
fact relating to a matter over which the commission 
has jurisdiction. 

It will be observed that the order of the commission 
complained of in this proceeding is what is known as a 
negative order, the commission, after hearing, and in 
accordance with the pertinent facts as found by it, 
having declined to award the reparation asked for by 
appellant. For this reason we think the decision 
of the Supreme Court in Procter & Gamble v. United 
States, 225 U. S. 282, is important. In that case, 
after hearing, and in accordance with the pertinent 
facts as found by it, the commission had declined to 
award the reparation asked for by the Procter & 
Gamble Company in the complaint filed by it in the 
commission’s office and had made an order dismissing 
the complaint, whereupon the Procter & Gamble 
Company instituted a suit in the Commerce Court 
and requested that court to set the order aside. The 
Commerce Court assumed jurisdiction in the premises, 


but, after hearing, concluded to be correct the action 
taken by the commission and dismissed the petition. 
An appeal was then taken to the Supreme Court of 
the United States. The latter held that, because the 
order of the commission involved was negative in 
character, the Commerce Court had erred in assuming 
jurisdiction. In this connection, the court, speaking 
by Mr. Chief Justice White, and after reviewing 
provisions of the interstate commerce act and court 
decisions relating thereto, said: 

* * * The statute, therefore, necessarily, 
while it created new rights in favor of shippers, 
in order to make those rights fruitful as to the 
subjects with which the statute dealt coming 
within the scope of the administrative unity 
which we have mentioned primarily made the 
judgment of the administrative body to whom 
the statute confided the enforcement of the 
act in the respects stated a prerequisite to a 
resort to the courts. In other words, as to 
the subjects stated the act did not give to the 
courts power to hear the complaint of a party 
concerning a violation of the act, but only 
conferred power to give effect to such com¬ 
plaints, when by previous submission to the 
commission, they had been sanctioned by a 
command of that body. (Id. 296.) 

The general considerations which we have 
stated establish the error committed by the 
court below in holding that it had jurisdiction 
over the claim of the Procter & Gamble Com¬ 
pany to recover on a money demand based on 
the illegality of the demurrage charges alleged 
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to have been wrongfully exacted by the rail¬ 
road companies. * * * 

As it follows from what w r e have said that 
the court below erred in taking jurisdiction of 
the petition, it results that our duty is to 
remand the cause to the court below with 
directions to dismiss the petition for want 
of jurisdiction. (Id. 301-302.) 

For the reasons above set forth we respectfully 
insist that the appeal in this proceeding should 
be dismissed. 

P. J. Farrell, 

For Appellee. 

September, 1922. 
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